
STATE OF NEI^T YORK

S?ATE TAX CO}OIISSION

In rhe lktter of the
of

Syldor Restaurant,

Pet l t lon

Inc . AFFIDAVIT OF I'IAIIING

for Redet,ermlnatlon of a Deflclency or
of a Determinat,lon or Refund of Sal,es &
under Art lcLe(s) 28 & 29 of the Tax Law
for  the  Per lod  61118 l  -  5131184.

Revtslon
Use Tax

State of New York :
g s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposee and says that
he/she ls an employee of the State Tax GonnLsslon, that he/she ig over 18 yearg
of age, and that on the 20th day of March, L987, he/she served the nlthlo
notlce of declslon by certlfLed naLl upon Syldor Restaurantr Inc. the
petittoner in the wlthln proceedlng, bI encloslng a true copy thereof ln a
securely sealed postpald rrrapper addressed as follows:

Syl-dor Restaurant, Inc.
c/o Sanuel J. Grabel
1633 East  29 th  S t ree t
Brooklyn, NY 1L229

and by depositlng s:me enclosed ln a postpald properLy addressed wrapper 1n a
post office under the exclusive care and custod,y of the Unlted States PostaL
Servlce wlthtn the State of New York.

That deponent further says that the sald addressee ls the petLtioner
herein and thac the address set forth on saLd lrrapper ls the last known addrees
of the pet l t ioner.

Sworn to
20th day

before me thls
of March, L987.

Auth6rLzed
pursuant to Tai



STATE OF NEI^T YORK

STATE TAX COMMISSION

In the Matter of the
of

Syl-dor Restaurant,

Pet i t lon

Inc . AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deflclency or Revielon
of a Determlnatton or Refund of Salee & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  6 l l l8L  -  513L184.

State of New York :
s s .  :

County of Albany :

Davtd Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the state Tax Connigglon, chat he/she ls over 18 yeerg
of age, and that on the 20th day of Dtarch, L987, he served the wlthln notlce of
declslon by certLfled uall upon Samuel J. Grabel, the representattve of the
petltloner ln the wlthtn proceedlng, by encloslng a true copy thereof in a
securely sealed postpatd nrapper addressed as foLlows:

Samuel J. Grabel
1633 East  29 th  S t ree t
Brooklyn, NY LI229

and by deposltlng saoe enclosed ln a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addreasee ls the repreaeatatlve
of the petitloner hereln and that the address set forth on sald wrapper ls the
last, known address of the representative of the petluloner.

Sworn to before ne thls
20th day of Llaqch, L987.

thoriz ter oaths
pursuant to Ta Law sectlotl L74



S  T A T E  0 F  N E I ^ I  Y  0  R K
S T A T E  T A X  C O M } I I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 20, 1987

Syldor Restaurant, Inc.
c/o Samuel J. Grabel-
1633 East 29th Street
BrookLyn, NY LL229

Gentlemen:

Please take notLce of the dectslon of the State Tax Connlssl.on enctosed
herewlth.

You have now exhausted your rtght of revlew at the adnlnl.stratlve leveL.
Pursuant to sectLon(s) 1138 of the Tax Lawr a proceedl.ng ln court to revlew an
adverse declslon by the St,ate Tax Coomisslon may be lnstltuted only under
Article 78 of the Civll Practtce Law and Rules, and must be counenced ln the
Suprene Court of the State of New York, Albany Countyr wlthln 4 nonths fron the
date of thls not lce,

Inquiries concernlng the computatlon of tax due or refund allowed tn accordance
wlth thls dectslon may be addressed to:

MtS Dept. Taxatlon and Flnance
Audlt EvaluatLon Bureau
Assessment Revlew Unit
Bulldlng #9, Scate Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaurs Representatlve

Petitloner t s Representatlve 3
Sanuel J. Grabel
1633 East  29 th  S t ree t
Brooklyn, NY 11229

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
:

o f
:

SYLDOR RESTAURAI.IT, INC. DECISION
:

for Revision of a DetermLnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 z
of the Tax Law for the Perlod June 1, 1981
through )iay 31 , 1984

Peti t ioner,  Syldor Restaurant,  Inc.,  c lo Samuel J.  Grabel,  1633 East 29ch

Street,  Brooklyn, New York 1L229, f l led a pet l t lon for revtslon of a deternl .nat ioo

or for refund of saLes and use taxes under Artlcles 28 and 29 of the Tax Law for

the perlod June 1, 1981 through l tay 31, f984 (Fi le No, 54987).

A hearlng was held before Arthur Johnson, tleartng Offtcer, at the offlceg

of the State Tax Co 'nlssion, Two World Trade Center, New York, New York' on

October 21, L986 at 9:15 A. l l .  Pet l . t ioner appeared by Sanuel J.  Grabel,  CPA.

The Audlt  Divls lon appeared by John P. Dugan, Esq. (Gary Palmer, Esq. '  of

counseL) .

rssuEs

I. Whether the Audlt Dlvislon correctly determLned the vaLue of furnlture'

f lxtures and equipment t , ransferred Ln the bulk sale of pet l t lonerrs buslness

a s s e t s .

I I .  Whether the bulk sal-e of pet l t lonerts business assets was caneelLed by

vir tue of the purchaserrs default  ln paynent of certaln promlssory notes

provlded ln the contract of  sale.
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FINDINGS OF FACT

1. Pet l t ioner,  Syldor Restaurant,  Inc.,  operated a restaurant and bar

Located at 77 Fulton Street,  New York, New York. The buslness l tas sold on

Apr l l  30 ,  1984.

2. On August 14, 1984, the Audit  Divis lon lssued a Not ice of Determlnat ion

and Demand for Payment of SaLes and Use Taxes Due agaLnst petitloner' coverlng

the  per iod  June 1 ,  1981 th rough. {ay  31 ,  1984,  fo r  taxes  due o f  $40,098.10 ,  p lus

pena l ty  and in te res t  o f  $9 ,298.03 ,  fo r  a  to ta l  o f  $49,396.13 .  fhe  taxes  due on

the notLce were estLmated prLor to the couplet ion of a f leLd audlt  of  pet i t lonerrg

books and records. trlhen the audit was completed, the actual tax found due wae

$5r530.18 whtch was based on the transfer of furnl ture, fLxtures and equl.pnent

ln the bulk sale of the buslness assets. Pet i t lonerts sales r tere accepted as

reported on sales tax returns f i led.

3. The Audit Divlsion used the book value from schedule 4562 of t}re

Federal  lncome tax return f l led by pett t loner for the f lscaL year ended June 30,

1984 as a basis for computtng the tax due as fol lows:

Account

Furni ture & Fixtures
teasehold & Equipment

Cost  or
Date Acqulred Other Basls Depreciatlon Book Value

7  l 14 l80  $100 ,000 .00  $38 ,333 .00  $  61 ,667 .00
7  l 14 l80  294 ,000 .00  86 ,691 .00  207 ,309 .00

The applicable tax rate (8tZ> was applled to the book value of the furnlture

and fLxtures to arr lve at tax due of $5,087.53. I i l l th respect to the leasehold

and equLpment account, the Audit Dlvlsl.on estlmated that 5 percent represented

the equipment port , ion of the account and computed the tax due on $101365.45, ot

$855.15. The est lnate was based on the audltorrs observat lon of the premlsee

made on Decenber 14, 1984. The purchaser pald a bulk sales tax of $4f2.50

based on  a  va lue  o f  $5 ,000.00 ,  wh ich  le f t  add i t lonaL tax  due o f  $5 ,530.18 .
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4. The total  purehase pr ice of the buslness was $4251000.00, whlch lncluded

all chattels and nerchandlse contatned ln the prenLses, together wlth all

equipnent used l-n the operat l .on of the buslness, the r lght to use pet l t lonerrs

trade nane and telephone number and the lease of the buslness premlses. The

agreement of sale placed a value of $5,000.00 on f lxtures sold l t l th the busl.nees.

5. When pet i t ioner purchased the buslness ln July 1980, the seLler and

petltioner agreed that the purchase prl.ce of the fl.xtures and equlpmenc ltas

$5,000.00 and pet i t loner reuit , ted bulk sales tax of $400.00 computed thereoo.

Petitioner did not acquire any further furniture, fixtures or equipment durLng

the period l t  operated the business. The Audlt  Divls lon dld not assess any

addlt lonal tax on thls pr lor bulk sal-e.

6. Pet i t lonerfs general  ledger had an account ent i tLed t t lease, equipment '

l -easehol-d" which showed an entry on July 14, 1980 for $394,000.00. Pet l t loner

argued that Lts tax return ref lect lng a breakdown of $100,000.00 for f lxtures

and equipment and $2941000.00 for leasehold and equlpment ltas lncorrect.

7.  Pet i t ioner took the poslt ion that the sale of f lxtures for $5,000.00

in the agreement of sale lras an armrs Length transactlon and was the proPer

val-ue for the personal property transferred to the purchaser.

8. The purchaser of the business from pet l t loner operated the restaurant

from May 1984 until approximately October 1985 at which tlne the purchaser

was evlcted frou the premises by the l-andlord. The purchaser defaulted on the

promlssory notes provided ln the agreement of sale. PetltLoner concLuded that

sLnce the purchaser defaulted, lt dld not recetve paynent for the furnlture'

fixtures and equipment and, therefore, the bulk sale lras never consummated.

PetLt loner offered no evldence to estabLlsh that the promlssory notes l tere

uncol l -ect ible and thereby consldered a bad debt for sales tax purposes.
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CONCLUSIONS OF LAI{

A. That the bulk salea tax was paid by the purchaser on the value of

$5,000.00 placed on the f lxtures ln the contract of  saLe. The sales prLce

allocated to the personal property ls subJect to revlew as to fal-rnees and muet

have a provable basis for such allocatlon. The Tax Connlssion had the right

and obllgation to arrlve at a falr sales prlce of the personal property for

saLes tax purposes (Matter of I{EBR, Inc. v. State Tax Comlgslonr 53 AD2d 47L).

Under the cLrcumstances hereln, the book value deternlned by the Audlt Dlvislon

set forth tn Findlng of Fact "3'r was the proper basls for determlaing the bulk

sales tax (Matter of  Fal l ro Enterpr lses, Inc.,  State Tax Comlgslon, June 19,

1986).  Accordl .ngly,  pet l t ioner ls l lable for the addlt lonal bulk sales tax of

$5,530.18 whtch l t  fal led to col leet f rom the purchaser pursuant to sect lon

f133(a) of the Tax Law.

B. That the nonpayment of promtssory notes by the purchaser of petitionerts

busLness assets nas not a bad debt under the provislons of 20 NYCRR 534.7.

C. That the petltlon of Syl,dor Restaurant, Inc. ls dented and the Notlce

of Determlnatlon and Demand for Paynent of Sales and Use Taxes Due issued

August  14 ,  1984,  as  rev lsed to  $5 ,530.18 ,  i s  sus ta lned.

DATED: Albany, New York STATE TN( COMMISSION

[4AR 2 01987


