
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt ion
of

Rlchard & Patrlcia Stringer
d/b/a Barrel  Tavern

for Redeterminatlon of a Deflclency or Revislon
of a Determl-natlon or Refund of Sales & Use Tax
under Art ic l-e(s) 28 & 29 of the Tax Law for the
Per iod  6 /  L /  79-5 /  3 I /  82 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an enployee of the State Tax Connisslon, that he/she ls over l8 yearg
of age, and that on the 13th day of March, L987, he/she served the within
not ice of Decision by cert l f led mai l  upon Richard & Patr lc ia Str inger,  dlbla
Barrel Tavern the petitioners in the within proceedlng, by encloslng a true copy
thereof in a securely sealed postpaid wrapper addressed as fol lows:

Richard & Patricia Strlnger
dlbla Barrel  Tavern
P . O .  B o x  3 4 0
Dexter ,  NY 13634

and by depositing same enclosed ln a postpaLd properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Servl-ce within the State of New York.

That deponent further says that the saLd addressee is the petttLoner
herein and that the address set forth on said rsrapper ls the last known address
of the pet i t loner.

Sworn to before me this
13 th  day  o f  March ,  1987.

to'adffinLster oat
pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 13, L987

Rlchard & Patrlcla Stringer
dlbla Barrel Tavern
P . 0 .  B o x  3 4 0
Dexter,  NY 13634

Dear Mr, & Mrs. Str inger:

Pl-ease take notLce of the Declslon of the State Tax Conmlssl.on enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstrative level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng ln court to revl.ew an
adverse decl-sl-on by the State Tax ComLssion may be Lnstituted only uoder
Arttcle 78 of the Civll Practice Law and RuLes, and must be con'.enced ln the
Suprene Court of the State of New Yorkr Albany Countyr wlthin 4 months frou the
date of this not lce.

Inqulrles concerning the computatlon of tax due or refund allowed ln accordance
wLth thls declslon may be addressed to:

NYS Dept. Taxatlon and Ftnance
Audtt Evaluation Bureau
Assegsment Revlew Untt
Buildtng /f9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yourst '

STATE TAX COMMISSION

cc: Taxlng Bureaurs Represent,at lve



STATE OF NEW YORK

STATE TN( COMMISSION

In the llatter of the Petltloa

o f

RICTIARD STRINGER A}ID PATRICIA STRINGER
DIBIA BARREL TAVERN

for Revlston of a DeternlnatLon or for Refund
of Sales and Use Taxes under Artl"cles 28 and
29 of the Tax Law for the Period June 1, L979
through May 31, 1982.

DECISION

Petltloners, Rlchard Strlnger and Patricla Strloger, dlbla Barrel Tavern,

P.0. Box 340, Dexter, New York, f3634 f l led a petlt l .on for revislon of a

deternlnation or for refund of sales and use taxes under Arttcles 28 aad 29 of

the Tax Law for the perlod June 1, 1979 through May 31' L982 (Fl le No. 47987).

A hearlng was held before Jean Corlgllano, Ilearing Offlcer, at the offices

of the State Tax Cornnlssl"on, 207 Genesee Street, Utica, New York, on Auguet 15'

1986 at 9:00 A.M., wtth additl.onal evldence to be subnltted by Septenber 15'

1986, Petitlooers appeared pro se. The Audlt Dlvlelon appeared by John P.

Dugan, Esq. (Mlchael Infant lno, Esq.r of  counsel) .

TSSUES

I. Whether a default order should be takea agalnst the Audlt DlvisLon

because of the Law Bureaufs faiLure to serve an atrswer oo the petltlooers

within slxty days fron the date the Secretary to the State Tax Comlesloo

acknowledged recelpt of an acceptable perfected petl.tlon.

II. Whether petltloners are llable for penalty and Lnterest deternl.aed to

be due.
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FINDINGS OF FACT

1. Oa June 3, 1983, as the result of a fleld audlt, the Audlt Dlvlsloo

lssued againet petlttonere, Richard Strlnger and Patrlcla StrLoger d/b/a BarrEl

Tavern' a Notlce of Deternloatlon and Denand for Payneat of Sales aod Uge Taxes

Due for the perl.od June 1, 1979 through May 31, L982, asaertlng a tax due of

$4 ,9A9.94,  p lus  peaa l ty  o f  $1 ,L75.42  a td ,  in te ree t  o f  $1 ,535.34 ,  fo r  a  to taL

amount due of $7 1620.70.

2. Mr. and Mrs. Strlnger operated a smaLl tavern, eervlog legel bevereges

and bar enacks, They lnltlally reglstered as vendore, ustog the oarne BarreL

Tavern, on June 22, L977; however, the buslness naa noribuod untll Juoe 1979.

3. On audtt, tt was deternlned that Barel Tavern actl"vely began doLng

buslness ln June L979, but fatled to flle any sales tax returna or to remit

sales tax to the State. In June 1982, Mr. and Mrs. Stringer obtalned a second

certiflcate of authorlty, registerlng as Fun Spots, Inc. Thelr reglstratloo

lndlcated that they began dolog buslness ln June L982.

4. Because petitloners did oot have sales Journals or caeh register

tapes, the audttor deemed the books and recorde to be lnadequate for the

purpose of determlnlng taxable saLes. Uslng a test perlod and narkup of

purehasee procedurer the auditor estloated taxable sales for the perl.od of

$70'142.00 wtth a tax due oo thag amount of $4,909.94. The auditor apporEloned

the total tax due to the twelve quarters ln the audlt perlod, asaeaatog tax of

$433.23 Lo. each of the fLrst eLeven quarters and $144.41 1o the ftnal querter.

5. The deternloatl"on of tax due followed an lnfornal confereoce betweeo

the Audlt DivlgLon and Mr. and Mrs. Strtnger held on March 10, 1983, 0n

March 28, 1983, Mrs. Strlnger met wlth the Audit Dlvlslon a secoad tlmer and

she executed a Consent to Flxl"og of Tax Not Prevtously Deternlned and Aeseeeed.
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6. The consent form slgned by Mrs. Strlnger lncludes tlro statementa as

foll-ows:

"I agree to subnlt wtth this coosent a remtttance payable to
the tNew York State Taxr for the full anount of tax plus
penalty and/or interest, whLch ls computed to the date of thle
congent. tt

rrAfter issuence of Notlce and Demand (AU-16.1) whlch
tax, pga4lty and/or tnterest accrued, I agree to pey
amount due.tt

7. 0n the consent slgned by Mrs. StrLnger' the second

quoted above was checked.

lacludee
the

of the tno stateDentg

8. At the tine the conseat form was executed, tax duer plus penalty aod

lnterest, amounted to approxl"nately $6,700.00. The Strlngers agreed to the

total amount of tax assegsed for the audtt perlod. However, they argued that

audlted sales should have been apportloned ln such a way as to reflect the fact

that sal-es had l"ncreased over the audlt perlod and that the Audlt Dlvtglonrs

failure to do so had resulted ln an overstateuent of lnterest aad penalty.

They calculated thelr own llabtllty at approxlnately $51700.00' ao anouot whtch

was lntended by them to lnclude interesc and penalty, and offered the auditor a

check ln thls amount ln satisfaction of the entire assessment. The audltor

refused the check.

9. At hearing, Mr. and Mrs. Strlager contl.nued to dlspute the lmposltlon

of peoaLty and toterest, but they dtd not preseot aoy documeotary evldeoce to

show that the tax assessed wlthln each quarter lras erroneoua. Furthernore'

they argued that thelr offer to pay tax plus a portlon of the tnterest should

have been accepted and should have stopped l.nterest from accrulog beyond that

poLnt.

10. Mr. Str lnger f lLed a perfected pet i t lon on July 3'  1985. The Law

Bureau served an ansner on or about September 4, 1985.
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CONCLUSIONS OF LAW

A. That ln ltght of petltlonersr failure to flle returos and to nalntaln

adequate books and recordg, the Audlt Dlviglon was warranted ln estlnating

caxable sales on the basts of lrhatever lnfornatlon was avallable to lt (Matter

of Grant Co. v. Joseph,2 NY2d L96,206, cert deoLed 355 US 869). Furthermorc,

petitioners agreed that the total tax assessed lrae correctr aod they presented

no documeotary evtdence to establtsh that the audtt methodoLogy reeultsd tn an

overstatement of interest and peoalty due.

B. That there ls no provlslon ln the Tax Law authortzLng the State Tax

Conmlsston to canceL or reduce mlnimum interest on tax determl.oed to be due and

renainLng unpald.

C. That the StatE Tax Conmisslon nay renlt penaltles and that portLon of

the tnterest exceedlng the stetutory mintmum, lf lt deterninee thet faLlure to

conpLy wlth the Tax Law was due to reasonable cause and not to wllLful oeglect

(Tax Law $1145). Petltloners did not estabLish that reasonable cause exlstEd

for thetr fallure to flle returns or remLt tax due for a perlod of approxlnately

three years.

D. That lnasmuch as petltloners were not preJudlced by the Law Bureaurs

fatlure to flle an ansner nlthln slxty days, there ls not eufflclent grouod

for the taking of a default 3udgnent agatnst the Audlt Dtvlglon.



E. That the petltlon

Barrel Tavern ls denLed and

of Sales and Uge Taxes Due

DATED: ALbany, New York

MAR 131987
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of Rlchard Strlnger aod Patrlcla StrLnger alAla

the Notlce of Determlnatlon and Demand for Paynent

tssued on June 3, 1983 le sustalned.

STATE TN( COMMISSION

PRESIDENT


