
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petttion
o f

l,lartln W. SttLlwell
Forncrly dlbla Martyrs Restaurant

for Redeterninatlon of a Deftclency or Revislon
of a DeternlnatLoo or Refund of Sal-es & Uee Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Per tod  L2 l  L  179-5  l3L  |  83 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says chat
he/she ls an employee of the State Tax Comnlselon, that he/ehe ls over 16 yeara
of age, and that ou the 23rd day of Aprll, 1987, he/ehe served che rlthln
notlce of Dectsion by certifled malL upon Martln I{. Stll"lwell, FormerLy d.lbla
Marty?e Restaurant the petittoner ln che wl.thin proceedln9, by encloslng a true
copy thereof 1n a gecurely sealed postpald lrapper addressed as follows:

Martln W. Stlllwell
Formerl-y d,/bl a Martyts Restaurant
E7-26 79th Ave.
Glendale, NY 11385

and by deposltlng saue encLosed ln a postpald properly addreesed wrapper ln a
post offtce under the exclusive care and custody of the UuLted Scatee Poatal
ServLce wlthln the State of New York.

That deponent further says
hereln and that the address set
of the pet l t loner.

Sworn to before ne thls
23rd  day  o f  Apr l l ,  1987.

addressee ls the petltloner
wrapper le the last known addrees

that the
forth on

sald
sald

pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

fn Che Matter of the Petltlon
o f

Martln W. Stlllwell
Formerly dlbla Martyts Restaurant

for Redeternlnation of a Deflciency or Revielon
of a Deterninatlon or Refund of Sales & Use Tax
under Article(s) 2E & 29 of the Tax Law for the
Perlod L2 I  L /  79-5 I  3l  I  E3.

: AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmtssion, that he/she ls over 18 years
of age, and that on the 23rd day of Aprll, L987, he served the wl.thin notlce of
Declslon by certtfied uall upon Lawreoce R. Cole, the representatlve of the
petltloner ln the wlthln proceedlng, bJr encloslng a crue copy thereof ia a
securely sealed postpaLd wtapper addreseed as follows:

Lawrence R. Cole
71 West  23rd  St .
New York, NY 10010

and by deposltlng s€rme enclosed tn a postpatd properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Uolted States Poetal
Servlce wlthin the State of New York.

That deponent further says that the satd addressee le the reprecentatlve
of the petLttoner herein and that the address set forth on sald wrapper is the
last known address of the representatlve of the petltloner.

Sworn to before me thls
23rd day of AprLJ-,  L987.

to adnlnlster oaths
pursuant to Tax Law sectlon 174



S T A T E  O F  N E I d  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I {  Y O R K  T 2 2 2 7

AprlL 23, L987

I'lartin W. Stlllwell
Formerly dlbla Martyrs Restaurant
87-26 79th Ave.
Glendale, NY 113E5

Dear Mr. St lLlwel l :

Please take notlce of the Declslon of the State Tax Coumlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstretive level.
Pursuant to sectlon(s) 1136 of the Tax Law, a proceedlng ln court to revlew an
adverse declslon by the State Tax CoumlssLon may be lnstltuted only under
ArticLe 7E of the clvtl Practl.ce Law and Rules, and must be connenced ln the
Supreme Court of the State of New York, Albany County, lrlthln 4 months fron the
date of thls not lce.

Inquirles concerolng the coruputatlon of tax due or refund allowed in accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxatlon aod Flnance
Audlt EvaluatLon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (516) 457-20E6

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltloner I s Representatlve :
Lawrence R. Cole
71 West  23rd  St .
New York, NY 10010



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

MARTIN W. STILLWELL
FORMERI,Y D IBI A MARTY'S RESTAURANT

for Revlslon of a DetermlnaLLon or for Refund
of Sales and Use Taxes under Artlcles 26 and 29
of the Tax Law for the Perlod Deeember l, L979
through May 31, 19E3.

DECISION

Petitloner, Martin W. Sc111we11, formerLy d,lbla l{.artyrg Restaurant, E7-26

79th Avenue' Glendale, New York 11385, flLed a petltion for revlsion of a

determlnatlon or for refund of sales and use taxes under Artlcles 2E and 29 of

the Tax Law for the perlod December l, 1979 through May 31, 19S3 (Flle No.

505s1) .

A hearing was held before Arthur Johnson, Ilearlng 0fflcer, at the offlces

of the State Tax Conmlsslon, Two l{orld Trade Center, New York, New York, oo

January 13, 1987 at 2:45 P.M. Pet l t loner appeared by Lawrence R. Cole, CPA.

The Audlt Dlvlslon appeared by John P. Dugan, Esq. (Angelo Scopelllto, Esg., of

counsel) .

ISSUES

I. Whether the Audlt Divlslon properly determtned addltlonal eales taxee

due from petltloner based on an examLnatlon of avallable books and records.

II. Whether lt was proper for the Audlt DLvlslon to extend an audlt perlod

beyond the tnltial perlod to be exanlned lrlthout the consent of the petltloner.

FINDINGS OF FACT

1. Petltloner, Mart,in I{. Stl1lwel1, formerly dlbla Martytg Restaurantr

operated a luncheonette Located at 4L02 Second Avenue, Brooklyn, New York. The
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salee were generaLly for takeout. The prenlses had ten stools at a counter

and three tables wlth four chalrs at each table.

2. 0n Deceuber 9, 19E3, as the result of an audlt, the Audlt Dlvlslon

lssued a Notice of Determlnatlon and Denand for Paynent of Saleg and Uee Taxes

Due agalnst petLtloner coverLng the perlod December 1, L979 thtough May 31'

L9E3 fo r  taxes  due o f  $7 ,796.89 ,  p lus  pena l ty  and ln te res t  o f  $3 ,695.15 ,  fo r  a

to ta l -  o f  $  1 I  ,692.04  .

3. Petltloner executed a consenc extendlng the perlod of lLnltaclon for

assessment of sales and use t,axes for the perlod December 1, 1979 through

August 31, L982 to December 20, 19E3.

4. Petittoner dld not uaintaln any records of sales. A conparison of

FederaL lncome tax returns for 19E0, 1981 and 1982 wlth saLes tax returns flled

coverlng the same periods revealed that gross sales shown oo the Federal

returns exceeded the sales tax recurns by $811900.00. In order to ver l fy the

taxable saLes reported, the Audlt Dlvlglon lnltlally performed an observatloa

test of the sales actlvlty for several days. In addltlonr markup Perceotageg

lrere computed for soda, beer, coffee and food. The markup pereentage{t ltere

applled to the respecttve purehases from the books and recorde to estluate

sales of $127,79I.40 for the perlod Deceuber 1, 1979 through November 30'  L962.

Petltloner had reported taxable saLes of $23,100.00 for the same perlod, leavlag

addlt tonal taxable sales of $104,59L.40 lr l th tax due thereon of $E,329.20. An

lnformal conference lras held subsequent to the audlt at whlch tlme adJutttuents

were oade for employee meals and self-consumptLon. The adJusted taxable salea

substantlalLy agreed wlth the gross sales reported on the Federal lncone tax

returns. As a result, the Audlt Dlvlslon agreed to accept the accuracy of the

gross sales on FederaL lncome tax returns and recompute the deflclency based on
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the dlfference between the gross sales on sald returns and the saleg tax

returns as follons:

5. The Audlt Dlvlslon dld not request aay addltional records for pcriods

after November 30, L982. Sales for chese perlods were deterolned ae lndlcated

above. There was no change ln petltlonerrs oethod of operatlon throughout the

enttre perlod covered by the assessuent. Petltloner obJected to exteodlog ttre

lnltlal perlod under audlt wlthout a request for addltloaal recordg.

6. The luncheonette buslness lras operated by I'lartln StlllweLl aad hle wlfe,

Elleen StlllwelL. There rrere no other employees. Mr. Stl.l lwell prepared the

food whll-e Mrs. Stll-lwel-L was the waltress and collected the recelpts.

Mrs. Stlllwell also deLlvered breakfast and lunch orders to four nearby buelnessee

on a daLly basls. In return, she recelved the foLlowlng tlps:

Per $leek Per Person Total

December 1979 ( l l l? of,
1 9 8 0
1 9 8 1
L982

January 1.983, February
March 1983 to May 1983

Less: Reported taxable
Addltlonal taxable sales
Tax Due

$3r  ,000 .00)

Lg83  (21L2  o f  $36 ,000 .00 ) l
(L l4  o t  $36 ,000 .00 )

sales

$  2 ,584 .00
31 ,000 .00
38 ,000 .00
36 ,000 .00
6 ,000 .00

31 ,350 .00
$  91 ,234 .00
$  7 ,796 .89

$  7s .00
17 .50
42.00
40 .00

Frffi6'
recelpts, and the tlps

c.

Bush TermLnal
Plywood Speclaltles
Phoenlx Llghttng
B. F. Gl lmour & Co.

Mrs. Stlllwell co -lngled the

were Lncluded ln gross sales

$s .00
3 .50
3  .50
s  .00

tlps wlth

on Federal

1 5
5

L 2
8

other buslness

foru schedule

The Audlt Dlvlslon updared the audlt
February 28, 1983 and May 31, 1983.

perlod to lncLude the perlode euded
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7. PetitLoner had no knowledge of accountlng or bookkeeplng practlces.

Mrs. Stl11we1l prepared a worksheet of weekLy recelpts and pay outs whlch wae

turned over to Mr. Stlllwellts slster-1n-1aw, Ruth Marle Laubert, an accountant.

Ms. Lambert prepared alL the tax returns for the buslness untll her death ln

June 1982.

CONCLUSIONS OF LAW

A. That section 1135(a) of the Tax Law provldes thac every person requlred

to collect tax shall keep reeords of every sale and of all axlounta pald,

charged or due thereon and of the tax payable thereon. Such recorde shall

lncLude a crue copy of each sales sllp, lnvolce, recelpt or stateuent.

B. That petltioner dtd not have cash reglster tapesr gu€at cheeks or auy

other records that would serve as verlflable records of taxable sales. Becauee

of petitlonerrs inadequate recordkeepLng, the audl.t procedures used by the

Audlt Divislon as a basLs for deternlnlng pettclonerte llablllty were proper

ln accordance wlth sectlon 1138(a) of the Tax Law (t'tatter of Llcata v. Chu, 64

NY2d 873) .

C. That the Audlt Dlvislon reasonably calcul-ated petltlonerrs tax llablllty

based on the books and records avallable for audlt. Ii ltren a taxpayerrg record-

keeplng ls faulty, exactness ls not requlred of the examlaerts audlt (Matter of

Meyer v. State Tax Connlsston, 61 A.D2d 223). Ilowever, petltloner erroneously

included nontaxabLe recelpt,s frou ttps ln gross sales reported on Federal

lncome tax returns. Accordlngly, the additlonal taxable sales found due on

audit  are reduced to $59,475.00 ($tZa.50 x 13 weeks per quarter x 14 quartera g

$31,759.00).  Except as lndicated above, pet l t loner fatLed ln hls burden of

establlshlng that the auount of tax assessed was

supra) .

erroneous (Matter of Llcata v.Chu
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D. That petltl.onerfs fallure to pay over the taxes at tssue was due to

reasonable cause and not due to wlLl-fuL neglect. Accordlngly, the penalty le

cancelled and lnterest shall be reduced to the mlnlmum amount prescrlbed by

1 a w  ( T a x  L a w  $  1 1 4 5  [ a ] [ 1 ] [ 1 1 1 ] ;  2 0  M | C R R  5 3 6 . 5 t b 1 ) .

E. That the Audlt Dlvlsion ls not llnlted as to the length of an audlt

perlod as long as such perlods are not barred by the statute of llnltatlons

provlded ln sectior II47 (b) of the Tax Law. Petltloner dld not change the

nature of the busLness operations during the updated perlods nor dld he establlsh

that there were any addltlonal books and records for eaid perlod that would

alter the audLt results.

F. That the petltlon of Martln I,l. Sttllwell, fornefly d,lbla Martyts

Restaurant, is granted to the extent lndlcated ln Concluslone of Law ttc" and

ttDrr' the Audlt DlvLslon ls hereby dLrected to nodlfy the Nottce of Deterolnatloo

and Demand for Payment of Sales and Use Taxes Due issued December 9' 19E3; aod

that, except as so granted, the petltlon is ln all other respects denled.

DATED: Albany, New York STATE TN( COMMISSION

APR 2 3 1987
PRESIDENT


