
STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petitlon
o f

Luctano Stemberger
Officer of Plemonte Restaurant, Inc.

for Redetermination of a Deficiency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Period 3 I  L |  7 6-2 129 l80.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and eaye that
he/she ls an enployee of the State Tax Connnlssion, that he/she is over 18 yearg
of age, and that on the 10th day of Februaryr 1987, he/she served the wlthLn
not ice of Decision by cert i f ied mai l  upon Luclano Stenberger,  Off icer of
Piemonte Restaurant, Inc. the petitloner ln the wlthln proceedlng, by enclosl.ng
a true copy thereof in a securely sealed postpald wrapper addressed as followe:

Luciano Stemberger
Off icer of Piemonte Restaurant,  Inc.
32-56 43rd Street
Long Island Clty,  NY 11103

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the UnLted States Postal
Service wlthln the St,ate of New York.

That deponent further says that the sald addressee Ls the petitioner
herein and that the address set forth on said nrapper ls the Last known address
of the pet i t ioner.

before me thls
of February, I

to inister oaths
Law sect ioa I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pett t lon
o f

Luciano Stemberger
Off icer of Piemonte Restaurant,  Inc.

for Redeternination of a Deficiency or Revislon
of a Determination or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Per lod  3 /  L /  7  6 -2 /  29  |  80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duJ.y sworn, deposes and says that
he/she is an empLoyee of the State Tax Com'nlssion, that he/she is over 18 years
of age, and that on the 10th day of Februaryr 1.987, he served the withln notlce
of Decision by certifled mall- upon l"llchael- W. Ilol-l-and, the representatlve of
the petttioner in the nithin proceeding, by encJ-osing a true copy thereof ln a
securely sealed postpaid lrrapper addressed as follows:

Mlchael W. Ho]-Iand
P.O.  Box  269,  117A Hi l l s ide  Avenue
Wll l iston Park, NY 11596

and by depositing same enclosed in a postpald properl-y addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitioner herein and that the addresa set forth on sald ltrapper ls the
last known address of the representatlve of the petitloner.

Sworn to before me this
o f  February ,  1987.

ster  oat
Law sect ion I74Pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M } I I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 10, 1987

Luclano Stemberger
Off icer of Piemonte Restaurant,  Inc.
32-56 43rd Street
Long Island Clty,  Mf 11103

Dear Mr. Stemberger:

P1ease take notice of the DecLsion of the State Tax Counlssion encloeed
herewlth.

You have now exhausted your rlght of review at the adninlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decision by the State Tax Commlssion nray be lnstltuted only under
Artlcle 78 of the Clvil Practice Law and Rules, and must be co'nmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of thts not lce.

Ioqulrles concerning the computatlon of tax due or refund allowed ln accordance
wlth this declsion nay be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluatton Bureau
Assessment Revl.ew Unlt
Bullding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2085

Very truly yours,

STATE TAX COMMISSION

cc: TaxLng Bureaurs Representat lve

Petl t ioner I  s Representat ive :
Mlchael W. Ilolland
P.0 .  Box  259,  117A l l l l l s ide  Avenue
Wll l lston Park, NY 11596



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :

o f :

LUCIAI{O STEMBERGER : DECISION
OFFICER OF PIEMONTE R"ESTAURAIiIT, INC.

:
for Revlslon of a Det,ermlnatlon or for Refund
of Sal-es and Use Taxes under Articles 28 and, 29 :
of the Tax Law for the Perlod March 1, 1976
through February 29, 1980. !

Petitioner, Luciano St.emberger, Officer of Plemonte Restaurant, Inc., 32-56

43rd Street,  Long Island Clty,  New York 11103, f l led a pet i t ion for revlelon of

a determlnatlon or for refund of sales and use taxes under Artlcles 28 and 29

of the Tax Law for the perlod March 1, L976 through February 29, 1980 (FlLe No.

6 0 7 9 1 ) .

A hearing was held before BrLan L. Friednan, Ilearlng Offlcer, at the

offlces of the State Tax Conmlsgion, Two World Trade Center, New York, New

York '  on  October  2L ,1986 a t  9 :15  A.M. ,  w l th  a l1  b r le fs  to  be  subn i t ted  by

November 21, 1986. Pet l t loner appeared by Mlchael W. I lo l land, Esq. The Audlt

DLvlslon appeared by John P. Dugan, Esq. ( Irwln A. Levyr Esq.r of  counsel) .

ISSUES

I. Whether the Audlt Dtvislon properly lssued notices of determlnatton

and demands for payment of sales and use taxes due to petitloner In accordance

with the provlsions of sect lons 1138(a) and LL47(a)(1) of the Tax Law and, l f

S o r

I I .  Whether pet l t loner t tnely appl led for a hearing.
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FINDINGS OF FACT

1. On Novenbet 20, 1984, the Audic DlvLslon lesued to Lucieoo Steuberger

(herelnafter frpetltLoner'r), a Notlce of Deterulnatlon and Denand for Payucnt of

Sales and Use Taxes Due, bearing Notlce Number 584LL20772M' covariog the perlod

March 1, 1976 through February 28, L979, ln the amouat of $3'145.87'  plus

penalty and lnterest, for a total amount due of $6,564.36. On the same dater

an addlcLonal Notlce of Deternlnation and Demand for PaSrment of SalEs and Use

Taxes Due, bearlng Notlce Number 584LL20742M, wae lssued by tbe Audlt Dtvleloo

to petitloner, coverl.ng the perlod Dlarch 1, 1978 through Februaty 29,1980' la

the amount of $13,777.90, plue penalty and lnterest, for a total euount due of

$26,639.04. Each ootlce contained the foLlowlng explanatloa:

IITTIE TAX ASSESSED EEREIN IIAS BEEN ESTIMATED AND/OR DETERMINED
TO BE DUE IN ACCORJANCE WITH THE PROVISIONS OF SECTION 1138
OF THE TAX LAW AND MAY BE CHALLENGED THROUGIT THE IIEARING
PROCESS BY TT{E FILING OF A PETITION WITUIN 90 DAYS.II

Each notlce was uatled, by cerclfted nallr to petl"tloner at 32 56-43rd Street'

Astorlar New York 11103. The actual address of petttloner waE 32-56 43td

Street. The notlce bearlng Notice Number 584LL20742M lncorrectly spelled

petltlonerrg laet naoe "S-T-E-M-O-B-E-R-G-E-R|'. The other aotlce epelled

petlttonerfs oame correctly. Neither ootlce lras rsturned to the Departmeot of

Taxatlon and Flnance as undellverable.
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2. On March 15, 1985, the Departueot of Taxatlon aod Flnance recelved

fron petlt,toaer, a petltlon bearlng the date of January 2, 19851.

3. On Aprl.l 9, 1985, the Tax Appeals Bureau advLsed petLtlonerts repreeen-

tatlve that the petLtlon recelved on March 15, 1985 wae not fiLed wlthlo nlnety

days frou the date of the nottces of dEternlnatlon and deuands for paynent of

saLes and use taxes due and further advlsed that the matter hed been referred

to the Tax Compltance Bureau for collectioo. The Tax Appeals Bureau dtd,

however, subsequently grant to petltloner a hearlng oo the isgue of tlnellneEe

of the fll lng of the petlrlon.

4. At the hearlng held hereLn, petltlooer dld not appear. Petitlonerts

representatlve, Mtchael W. Ilolland, Eeq., stated that, ae of the date of the

lssuance of the notlcesr petltlonar dld noc reslde at the 43rd Street' Aatorla,

New York address and that the notices lrere subeequently forwarded to him. He

further stated that petitLoner caile to hts office durtng the last weEk of

December 1984 wtth the notices aod that the petltl.oo was then prepared and

sl"gned by petltloner on January 2, L985. Mr. Holland dld not recall whether

the petltton was nal,led or remalned ln his flLe, but he adnltted that lt nay

not have been sent out until early March of 1985.

At the top of hls petltlonr petttloner llsted as the Notlce Number of the
notlce protested as S841120742tq, whlch lras the aotlce lesued for tbe perlod
March 1, 1978 through Februaty 29, 1980. In paragraphs "2" and 'r3rr of hle
petttion, however, petl.ttoner protested the amount of tax and the period
assesged by the notlce bearlng Notlce Number 584LI20772t{.. In lte 8oeleerr
the Audlt Dlvlslon addressed the perlods and anouots contalned ln both
nottces. The petttlon shall, therEfore, be deemed a petitlon for ao
applicatlon for a hearlng on both of eaid assessmeots.
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5. Petltlonerts represeotattve, io h1e letter brlef dated November 19,

1986, alleges that the notices lssued by the Audlt Divlel.on falled to comply

wlth the Btatutory provisloas of the Tax Law. Sald allegattons are as follows:

a. That the notlces falled to conply wlth the provteiooe
of sectlon 1138(a) (2) of the Tax Law by reason of the
fact that the statements advlslng petltloner that the
ta:(es assessed lrere esttmated, that the ta:c oay be
chal-l-eoged through a hearlng process and that the
petltlon for such challenge uust be fl1ed wlth the Tax
Connlsston wlthln ninety days, must be ln bold face
type. Petitloner conteode that capitaLlzlag the
letters ln thls porclon of the notlce doeg not eatlefy
the requlrement of sectlon 1138(a) (2) of the Tax Law;

b. That one of the notLces contalned a nisepelllag of
petltlonertg name, both were sreot to 32 56-43td Street
rather than 32-56 43rd Street, both nottces falled to
contaln ao apartment number and both were sent to
Astorla, New York when, in fact, the proper addrseg wae
32-56 43rd StreEi,  Long IsLand Cltyr New York 11103.

6. The petltlon flled by petltloner Lists hls addrEss as 32-56 43rd

Street,  AstorLa, New York 11103.

7. Petlttoner offered no evLdence thet he had notLfl.d the Departmeot of

Taxatton and Flnance of a change of addrees. Furthermorer no credlbLe evtdeoce

was presented to show chat the oottces tssued by the Audlt Dlvlslon lrere aot

rEcelved by petltloner at the 43rd Street, Astoria, New York address.

CONCLUSIONS OF LAI'I

A. That sectton 1138(a)(2) of the Tex Law provtdes ag.fol lowe:

rrl{henever such tax ls estLuated ae provlded for la thle
sectLon, such notlce ehall conteln a statement io bold face
type consplcuously placed on such ootl"ce advlelag the
ta:(payer: that the amount of tax was estlmated; that the
t.rx nay be challenged through a hearl.ng process; and that
the petlcloo for such challenge must be flled wlth the tax
conmissl"on wlthLn ninety daye."

B. That by capLtallzLng each of the lettere ln the statenent cootalaEd 1o

the notlces lssued to petltloner whlch advlsed hiu that the anouat of tax was
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estinated, that the tax nay be challenged through a hearlng process aod that

the petitlon for such chalLenge must be ftled wlth the Tax Comiestoo wlthlo

nlnety days, the Audit Dlvlston was ln substantlal compllance wlth the provlslone

of eectlon 1138(a) (2) ot the Tax Law and, as euch, the notlces ars oot Jurlgdlc-

tlonally defectlve, as alleged by petitlon€r, for fallure to set forth such

stateoeot ln bold face type.

C. That eectton 1138(a)(1) of the Tax Law provldeg, ln pert lneot part '

that a nbtLce of deternlnatton of tax due ehall be glveo to the peraon ltable

for the collectlon or payrcat of the tax aod such deterninatlon ehall finalLy

and Lrrevocably ftx the tax unless the persoo agalnst whom lt ls aeeeased,

wlthin nlnety days after glvlng of notice of such deternlnatlonr gha1l apply to

the Tax Coomlssion for a hearl.ngr of, uolass the Tax Gounlselon of lte own

motloa shal1 redeternlne the sane.

D. That sectlon 1147(a)(1) of the Tax Law provtdes that any notlce

requlred under the provLstons of Artlclee 28 and 29 oay be glven by nalllog the

same to the person for whon lt ls lntended ln a postpaLd eavelope addreseed to

auch person at the addrees glven Ln the laet return flled or applLcation mads.

A notlce of determLnatlon shall be oailed pronptly by reglstered or certtfled

nall and any perlod of tfuoe whlch is detErnlned accordlog to the provlslone of

Arttcl-e 28 by the glvlng of notlce ehall coilnence to run from the date of

nalliog of such notice. The nalllng of such ootice shall be presunptlva

ev{.dence of the recelpt by the peraon to whom lt ls addreaeed.

E. That a taxpayer has the rlght to rebut the preetrmptlon of recelpt

contalned ln sectLon IL47(a\(1) of che Tax Law and, if succcssful, the oloety

dey perlod for ftLlog a petltLoo wtll- commence to run ae of the date of actual

recetpt of the notlce (Matter of Ruggerl.te v. Stete Tax Conmieeioo' 64 NY2d
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688). The Audlt Dlvlslon properly nalLed the notlces by cartlfled mal1' to

pEtltloner at the address glven l"n the last return fl1ed by sald petltlooer.

No evldence was offered by petltloner to tndlcace that he had, prlor to the

issuance of sald nottcesr notifled the Audlt Dlvlslon of a chaoge of addrees.

HLs petitlon, dated aod elgned subsequent to the lssuaoce of the notlceer

lndLcated that his address was 32-56 43rd Street, Aetorla' New York 11103. It

is not dlsputed that, on oae of euch ootlces, petLtlonerfs nane waa niespelled

and, oa both of such oottces, pctttionerrs address was Llsted aa 32 56-43rd

Street rather than 32-56 43rd Street. However, the evldence lntroduced at the

hearlng held hereln clearly lodlcates that petltloner recetved the ootlcea'

took the notices to his representatlve for preparatloo of a petttloo aod elgoed

the petLtton oa January 2, 1985, a date whlch vas 47 daye prlor to the explra-

tloo of the 90 day perLod for ftl lng of a petltloo.

F. Thac although the nottceE sent to petitloner dld' ln fact' contalo

errors ln the epelllag of petltlonerts oane and ln his address' there ltes

presunptl"ve evldence of receLpt of the ootlces sent to petltloner oo Noveober 20'

1984. Petltloner dld oot fl.le a petltloo or make appllcatloo for a hearlng

wlth respect to the Audtt DlvLslonre determl.oatl.on of taxes due prlor to the

explratLon of 90 daye fron the tsguance of such notlces. Ag a regult thereofr

the Llabll-lty of petltloner lras flnally and irrevocably ftxed.



G. That the petltlon of Luclaoo

deternlnatlon and demandE for pa;rnent

Novenber 20, 7984, are sustalned.

DATED: ALbany, New York

FEB I 0 1987

-7-

Stenberger ls denled and the aotlces

of salee aad uee taxss due, tseued

STATE TA"T COMMISSION

PRESIDENT
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rA-36 (e/76)
t  . l

Sta te  o f  New York - Department of Taxation and tr'inance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

*

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Social  Securi ty Number Date  o f  Pet i t ion

Requested bI .. l^ppeals Bureau
ll.som 1O7 - Bldg. #9
State Campus
Albony, New YorR 122til

uriFd* Appeals Bureau
Room 1O7 - Bldg. #9 

'...

Stale Campus 
''1,

Albany, New Yorli 12227

Date of Request

/ , / ,

,&"  , - ,a/t z

Results of search by Fi les

t"l,- /( 47d.h-a
/,7//4,."/ry'% ///rvj

address

|  |  Same as  above,  no  be t te r  address

Date of Search

PERMANENT RECORD

FOR INSERTION IN TAXPATR'S FOLDER





S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N
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February 10, L987

Luclano Stemberger
Offlcer of Plemonte Restaurant, Inc.
32-56 43rd Street
Long Isl-and Clty,  NY 11103

Dear Mr. Stenberger:

Pl-ease take notlce of the Decislon of the State Tax CounLsslon encloeed
herewith.

You have now exhausted your right of review at the admlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelr an
adverse decision by the State Tax Co'nLsslon may be inst l tuted only under
Artlcle 78 of the Civll Practice Law and RuLes, and must be conrmenced ln the
Supreme Court of the State of New York, Albany Countyr rilithln 4 monthe fro'o the
date of thLs not lce.

Inquirles concernlng the computation of tax due or refund allowed ln accordance
wlth thls decislon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Asgesgment Revlew Unl.t
Bulldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representattve

Petltioner I s Representatlve :
MLchael W. HoLLand
P.O. Box 259, 117A l t iL ls ide Avenue
WllLlston Park, NY f f596



STATE OF

STATE TAX

NEI{ YORK

COMMISSION

In the Matter of the Petition

o f

LUCIAI{O STEMBERGER
OFFICER OF PIEMONTE RESTAUMNT,

for Revlsion of a Determlnation or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod March 1,
through February 29, 1980.

DECISION
INC.

Refund
28 and 29

L97 6

Petitloner, LucLano Stemberger, Offlcer of Piemonte Restaurant, Inc. ' 32-56

43rd Street,  Long Island Clty,  New York 11103, f lLed a pet l t lon for revlsion of

a determlnatlon or for refund of sales and use t,axes under Articles 28 and 29

of the Tax Law for the perLod March 1, 1976 through February 29, 1980 (Flle No.

6 0 7 9 1 ) .

A hearing was held before Brian L. Frlednan, IlearLng Offlcer' at the

offices of the State Tax Commlssion, Two World Trade Center, New York, New

York ,  on  October  21 ,1986 a t  9 :15  A.M. ,  w l th  a l l -  b r le fs  to  be  subn l t ted  by

November 21, 1986. Petitioner appeared by Mlchael W. Eolland, Esq. The Audlt

Divls lon appeared by John P. Dugan, Esq. ( Irwin A. Levy, Esg.r of  counsel) .

ISSUES

I. lJhether the Audit Dlvlslon properly issued notlces of deterulnatl.on

and demands for paynent of sales and use taxes due to petltloner ln accordance

wlth the provisions of sectlons 1138(a) and, IL47 (a) (f) of the Tax Law and' tf

S o r

I I .  Whether pet l t loner t lnely appl led for a hearlng.
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FINDINGS OF FACT

1. 0o November 20, 1984, the Audlt DlvLsl"oa issued to tucLano Steuberger

(heretoafter 'rpetltloner'r), a Notlce of Deternloattou and Demand for Payoent of

Sal-es and Use Taxes Due, bearLng Nottce Number 584II20772M, coverlag the perLod

March 1, 1976 through February 28, L979, lu the amount of $3rL45.87, plus

penalty and inEereetr for a total amouat due of $6,564.36. Oo the eane date,

ao addltlooal Notlce of Determtnatl.on and Denand for Payneot of Sales and Use

Taxes Due, bearing Notlce Number S841120742M, was lgeued by the Audtt Dlvls{on

to pettttoner' coverLng the perlod March 1, 1978 through Februaty 29, 1980, ln

the amount of $13,777.90, pl-us penalty and loterest, for a totaL amouot due of

$26,639.04. Each notlce contained the followlag explanatlot:

IITTIE TAX ASSESSED TIEREIN HAS BEEN ESTIMATED AND/OR DETERMINED
TO BE DUE IN ACCORDA}TCE I^TITII TIIE PROVISIONS OF SECTION 1138
0F THE TAX IAI'I Al'lD MAY BE CHATLENGED TIIR0UGII TltE EEARING
PROCESS BY THE FILING OF A PETITION WITIIIN 90 DAYS.''

Each aotl.ce lras nalled, by certlfled malL, to petittooer at 32 56-43td Street,

Astorla, New York 11103. The actual address of petltlooer waa 32-56 43td,

Street. The uottce beartng Notlce Number 584LL20742M LncorrectLy epelled

petittooerrs last nane '|S-T-E-M-O-B-E-R-G-E-R'|. ThE other notlce spelled

petltl"oner's nane correctly. Nelther notlce lraa returoed to the Departmeat of

Taxatlon and Fioaoce as uodeltverable.
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2. On March 15, 1985, the Department of Taxatlon and FLneoce received

fron petittoner, a petttlon bearlng the date of January 2, 19851.

3. 0n AprLl 9, 1985, the Tax Appeals Bureau advlsed petltlooerfa repreeeo-

tatlve that the petltlon rEcelved on March 15, 1985 was not flled wlthlo oLoety

days from the date of the nottces of deternlnatlon aod denands for payoeat of

sales and use taxes due and further advieed that th€ natter had been referred

to the Tax Conpllaoce Bureau for collectioo. The Tax Appeals Bureau dld'

however, subsequentLy graot to petittoner a hearlog otr the Lesue of tlnalioesg

of the flllng of the petltlon.

4. At the hearlng held hereln, petltiooer dld aot appsar. Petltloaerrs

representatlve, Mtchael W. Hol-land, Eeg., stated that, as of the date of the

tgsuance of the noticeg, petlttoner dld oot reslde at the 43rd Streetr Aetorlar

New York addrees and that the notices were subsequently fonrarded to hl.u. Hg

further stated that petttloner came to hls offlce durtng the laet week of

Deceober 1984 wlth the nocicee and that the petltlon wae theo prepared aod

stgoed by petlttoner on January 2, 1985. Mr. Ilolland dld aot recall whether

the petltton wes nalled or remalned ln hlg ftle, but he adnltted that tt nay

not have been eent out unttl early March of 1985.

At the top of hls petltlon, petlttoner lleted aE the NotLce Nunber of the
notl"ce protested as S841L207421t whlch was thE ootice l"gsued for the pcrlod
March l, 1978 through February 29, 1980. In paragraphs rf2rr and "3" of hta
petltloo, however, petitloner protested the amount of tax aod the perlod
assessed by the notlce bearing Notice Ntnber 584LL2077nq.. In lte soeWorr
the Audlt Dlvtston addregsed the perlods aod amounta contatoed iu both
notLces. The petltlon shall, therefore, be deeued a petttlon for an
appllcatlon for a hearl.ng on both of satd essessments.
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5. Petltlonerts represeotatlve, la hl.s letter brtef dated Novanber 19,

1986, aLleges that the notices lseued by the Audlt DLvlslon falled to conply

wl"th the statutory provLslons of the Tex Law. Sald allegatlons are ea foLlows:

a. That the notlces falled to comply wtth the provislone
of sect lon 1138(a)(2) of the Tax Law by reaeon of the
fact that the statements advising petltLoner that the
caxes asgeseed lrgre estlmatedr that the tax may be
challenged through a hearing process and that the
petttlon for such challenge muEt be flled wlth the Ta:(
Connlsston wlthln ntnety dayg' must be lu boLd faca
type. Petitlooer contends that capltaLl.zlng the
letters ln thle portlon of the notlce does not sattsfy
the requlrement of seet ion 1138(a)(2) of the Tax taw;

b. That one of the notlces contalned a miespelllng of
petltlonerrs name, both were sent to 32 56-43rd Streat
r€rther than 32-56 43td, Street, both ootlces fatled to
contaln an apartment number and both lrer€ sent to
Astorla, New York wheo, ln fact, the proper addreee wae
32'56 43rd Street, Long Island Clty, New York 11103.

6. The petttloo fll-ed by petltloner llsts hls address as 32-56 43rd

Street,  Astor la,  New York 11103.

7. PEtitloner offered no evtdence that he had notlfl.ed the Dopartoent of

Taxaclon and Flnance of a change of address. Furtheroorsr oo credLblc evideoce

lras presented to show that the notlcee issued by the Audlt Dlvleloa lrerc oot

recelved by petltloner at the 43rd Street, Astorla, New York address.

CONCLUSIONS OF tAW

A. That sect lon 1138(a)(2) of the Tax Law provides as fol lows:

"Whenever such tax ls estlmated as provlded for 1o this
section, such nottce shall contain a statement ln bol-d face
type consptcuously placed on euch notlce advlslng the
taxpayer: that the amount of tax was estimated; that the
ta:K may be chal-leoged through a heartng process; and that
the peEltlon for such chal-lenge muet be flled with the tax
conmlsslon wlthln ntnety days."

B. That by capttallzlng each of the lEtters in the statemeot cootaloed 1o

the notlces tssued to petitloner whlch advlsed hln that the anount of tax was
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estlnated' Ehat the tax nay be challenged through a hearing procees and that

the petltlon for such challenge muet be flled wlth the Tax Gomlssion wlthtn

nlnety days, the Audit Dlvigl.on was l.n subetaatlal conpllaace wlth the provlel,one

of sectton 1138(a)(2) of the Tax Law and, as such, the not lces are not Jur isdic-

ttonally defectlve, as alleged by petLttoner, for fallure to set forth Eueh

stetement ln bold face type.

C. That sect loo 1138(a)(f)  of  the Tax Law provldesr io pert toeot part '

that a notice of deterninatlon of tax due shall ba glven to the persoo llabla

for the collectton or paynent of the tax aad guch deterninatloo ehal1 floally

and lrrevocably ftx the tax untese the pereon agalnst wtrou lt 1g asaegsed'

wlthln nlnety days after glvtng of notlce of such deterrdoatloa, shall apply to

the Tax Gomisgion for a hearingr or uol€ss the Tax Gornnisston of lts own

motLon ehall redeternine thE same.

D. That sect lon 1147(a)(1) of the Tax Law provldes that aoy not lcc

requlred under the provtelons of Articles 28 aoid, 29 nay be gl.ven by nelllog the

sane to the person for whou it ls lntended ln a postpaid envelope addreesed to

such person at the address glven ln the lagt return flled or appllcatloo ued€.

A notice of determlnatlon shall be nalled pronptly by regtetered or ctrttflcd

nall and any pertod of tlne whtch ls deterntned accordlog to the provlalone of

Artlcle 28 by the glvlng of notlce ghall conmence to run fron the date of

ualllng of such notlce. The nal"llng of such notice sha1l be preeunptlve

evldence of the recetpt by the per€roa to whom lt le addreseed.

E. That a taxpayer has the rlght to rebut the presunptlon of receLpt

coutained ln sectloa LL47(a)(1) of the Tax Law and, lf guccessful, the nLaety

day perlod for flllng a petitloa w111 coffrence to run as of the date of actual

receLpt of the notLce (Matter of Ruggerite v. State Tax Comlselon, 64 NY2d
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688). The Audlt Dlvlsion properly nalled the notices by certlfled mall' to

petttloner at the address gl.ven ln the tast return flled by sald pettttooer.

No evldence lras offered by petltlooer to ladlcate that he hed, prLor to the

lssuance of eatd noticeg, notlfled the Audlt Dlvtslon of a change of addrege.

Hls petttton, dated and signed subsequeot to the tsguance of the ootlcesr

lndlcated that his addrees was 32-55 43rd Street, Astorla, New York 11103. It

le not disputed that, on one of such ootlcesr petittonerrs oame waa mlespelled

aod' on both of such not{ces, petlttonerre address was listed ae 32 56-43rd

Street rather than 32-56 43td Street. HowevEr, the evtdence lntroduced at the

hearlng held herein clearly lndlcates that petltloner recetved the notlces'

took the notlces to hl.s represeocatLve for preparatLon of a petltlon aad signcd

the petltlon on January 2, 1985, a date whlch.lgle 47 days prlor to the explra-

tlon of the 90 day perlod for fll lug of a petltlou.

F. That although the notices sent to petltloner dld, ln factr cootaLn

errors Ln the spelllng of petltlonerts naoe and ln hls addrees, there was

presunptlve evtdence of recelpt of the nottces sent to petttlotrer oo Novcmber 20,

1984. Petitloner dtd aot flle a petlclon or oake appllcatloa for a hearing

wlth respect to the Audit Dtvleion's deterol"natloo of taxes due prlor to the

exptratlon of 90 days fron the issuance of euch ootlces. As a regult thereof,

the ltablllty of petltloner lraa flnaLly and lrrevocably flxed.



G. That the petltlon of LucLano

deternlnatlon and demaode for paynent

Novenber 20, L984, are sustaLned.

DATED: Albany, New York

FEB 101987
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Stenberger ls denled and the notlces

of eales and use ta{ee due, iseued

STATE TAX COMMISSION

PRESIDENT


