
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matcer of the Petltton
of

Sponskl Co.,  Inc.

for Redeternlnatlon of a Deflclency or Revlsion
of a Deterolnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  6 lL l80-8131 l81 .

That deponent further says that the
heretn and that the address set forth on
of the pet i t loner.

AFFIDAVIT OF MAITING

Scate of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says thaE
he/she ls an enployee of the State Tax Connlsslon, that he/she ls over 18 years
of age' and that on the 20th day of March, 1987, he/she served the lrlthin
not lce of declslon by cert l f led nal l  upon Sponskl Co.,  Inc. the pet l t loner ln
the withln proceedlng' by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Sponsk l  Co. ,  Inc .
644 Jerusalem Avenue
Untondale, NY 11553

and by deposlttng s€rme encLosed ln a postpald properly addressed wrapper Ln a
post offlce under the excluslve care and custody of the Unlted States Pogtal
ServLce wtthln the State of New York.

satd addressee ls the petltloner
sald wrapper ls the last known address

before ne thls
of $arch,

lster oaths
Law sect loa 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Sponsk l  Co. ,  Inc .

for Redeternlnatlon of a Deflclency or Revlslon
of a Determlnatlon or Refund of Salee & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  PerLod 6 /L180-8131/81 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and eays that
he/she is an empLoyee of the State Tax ConmlssLon, that he/she is over 18 year{t
of age, and that on the 20th day of March, L987, he served the nlthln notlce of
decislon by certlfled nall upon Burton Rothbard, the representatlve of the
petltloner in the wlthln proceedlng, b)r encloslng a true copy thereof in a
securely sealed postpaid nrapper addressed as follows:

Burton Rothbard
59 Schoolhouse Lane
Syosset,  NY LL79I

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excLuslve care and custody of the Unlted Statee Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee Ls ehe repreeentatlve
of the petltloner hereln and that the address set forth on eaLd rrapper ls the
last known address of the representatlve of the petltloner.

Sworn to before ue

ter oaths
sec t lon  174



S T A T E  0 F  N E I 4 I  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

March 20, L987

Sponsk t  Co. ,  Inc .
544 Jerusalem Avenue
Unlondale, NY 11553

Gentlemen:

Please take notice of the declston of the State Tax Connlssion enclosed
herewlth.

You have now exhausted your rlght of review at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse decLslon by the State Tax Conmisslon nay be instltuted only under
Artlcle 78 of the CivLl Practlce Law and Rules, and must be com-enced ln the
Supreme Court of the State of New York, Albany County, withln 4 moaths from the
date of thls not lce.

Inqulrles concerntng the conputatlon of tax due or refund alLowed ln accordaoce
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audtt Evaluatlon Bureau
Assessment Revlen Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve

PetLtLoner t s Representative :
Burton Rothbaril
59 Schoolhouse Lane
Syosset ,  NY 11791



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

sPoNsKI CO., INC.

for Revlslon of a Deterntnatlon or for
of Sales and Use Taxes under Artlcles
of the Tex taw for the Perlod June I,
through Auguet 31, 1981.

DECISION

Refund
28 efi, 29
1980

Petltloner, Sponskl" Co., Inc., 644 Jerusalem Avenue, Unioudale' New York

11553, fiLed a petltlon for revtsLon of a determlnattoo or for refuod of salsE

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod June I,

1980 through August 31, 1981 (Fl le No. 46804).

A hearlng lraa comnenced before Jean Corigllane, Hearlng Offlcer, at the

offices of the State Tax Cor lsslon, Two World Trade Centerr New York' New

York on March 19, 1986 at 11:15 A.M. and nas conclnued to conplet lon on May 21,

1986 at 10:45 A.M., wlth al l  br lefs to be subnlt ted by Novenber 6, 1986.

Petltloner appeared by Burton Rothbard, Eeq. The Audlt Dlvlston appeared by

John P. Dugan, Esq. (Joseph W. Plnto, Esq.,  of  counseL).

rssuEs

I. Whether the surrender of a leaee for conslderation and the tranefer of

a servlce statLon buslness constituted a bulk sale lrlthLn the meaaing of the

Tax Law.

II. Whether, lf a bulk sale dld occur, petltloner may be chargedr aa a

purchaser, wlth llablllty for ealee lax alleged to be due from the prevLous

operators of the servlce statlon.

III. I,Ihether the State Tax Connlesl"on failed to glve petitloner tlneLy

nottce that a posetble clalu for taxes exlsted agalnet the seller.
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IV. Whether the Audlt Dlvlslon properly esulnated sales ta:(

prevtous servlee statlon operator.

V. Whether the Audit Dlvislon properly estl"nated sales tax

alleged sale of tangible personal property to petltloner fron the

servlce statlon operator.

due from the

due fron the

prevlous

FINDINGS OF FACT

1. On JuJ.y 20, 1983, the Audlt Dlvlelon lesued to petltloner, Sponskl

€o.y"",trnc. (r'Sponskl"), e NotLce of Determtnatton and Demand for Paynent of

Sales and Use Taxes Due, assesslng saLes and use taxes under Artlcles 28 eold,29

of the Tax Law for the perlod June 1, 1980 through August 31, 1981 ln the

anount of $14,L99.54 plus interest. The notlce stated, ln part' tbat the tax

wag t'deternlned to be due from Sodarama Co. Inc. and represente your llablllty

as putchaser ln aecordance wlth Sectlon 114 (c) fslcl of Sales Tax Law."

2. Sodarama Co., Inc. (r'sodaramat') was a New York corporatton whlch

operated a gasollae servlce statlon ln UnlondaLe, New York. Frank Laplnsky'

president of Sodaramsr €xecuted a leaee wlth Mobll 011 Corporattoa ("Mobil") on

Septenber 30, L977 f.ot a term of flve years.

3. In 1981, Mlchael Spontakr who worked for Sodarana as the sEatton

maoager, lras aware that there \ras soue dlsagreement between Laplneky aoil Mobll

over the tertrs of the l-eaee agreeuent and the maooer ln wblch Laplneky wae

operating the Unlondale statl.on. Spootak declded he would llke to take over

the operatlon of the statlon, and toward that eod he entered negotlatloos wlth

Laplnsky.

4. Io Septeuber 1981, LapLnsky agreed to surrender hie lease with Mobll

in conslderattoo for Spootakrs executioo of thtrty proul.ssory ootes' each ln

the amount of $I,782.00. The agreeuent betrreen the partles waE oral, and lte
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exact terms are unclear. Apparently, Laplnsky attenpted to aeelgn hLs lease to

Spontak' but Mobll refused to allow Lt under the Eerms of hls lease agreemeut.

A letter fron Lapinskyrs atcoroey to Spontak characterlzlng the traoeactlon

reads ae foLLows:

rr!{hen the Mobll Co. refused to allow Mr. Laplnsky to aesign
the l-ease to you, Mr. Laplnsky had nothlng to sel1 you.
In as much fslcJ as the station had been operatsd for soue
tLne by Sodarana Co., Inc., there was nothlng l"n the way of
tnventory or equipnent to be conveyed by Mr. Laplnsky.

The suue you agreed to pay Mr. Laplneky was [etcJ for hls
. releaslng the lease he had wlth the Mobll Co. on the

preml9es. tt

5. Laplnsky surrendered his lease wlth Mobll as of Septenber 30, 1981.

Over a perlod of approxlnately one month prtor to that, he removed from the

station whatever tools and equlpmeut he or Sodarama owned.

6. Sponskl wae incorporated 1o New York State 1o June 1981 and begaa

dolng buslness as the operator of the Unlondale statLon on October 1, 1981.

Spontak was presldent of Sponskl and lts sole shareholder. On Octobet 26,

1981, Spontak executed a one year trlal franchise lease lrlth Mobll, for the

Unlondal-e station.

7. Oo or about October 23, 1981, the AudLt Dlvlslon began ao audl.t of

Sodarana for the perlod beglnnlog June l, L979. On that date, an audltor

vlslted the Unlondale statlon. He net Spontak who l.dentifled hlnself as the

statlon manager and lnforued the audltor that the etatlon lras operated by

Sodarama. The audltor observed cars under repalr, several repalr bays' tooLs,

parts and acceseorles. He aLso notlced a large stock of clgarettes on the

premlses.

8. The audltor contacted Laplosky and spoke wlth hlm aod Sodaraoets

accountant ln order to obtain booke aad records neceesary to conduct a full
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audlt. The only records made avatlable lrere sooe lnvotcee from Mobll aad a

checkbook showing cash deposlts and disburseuents for SepEenber' OcGober aad

November 1980. These were deeued lnadequate to verlfy reported taxabLe saleE

for uhe audit perlod.

9. The auditor made a second vlslt to the statlon ln Decenber 1981. At

that tlne, Spontak toLd the audltor that he had caken over the statlonte

operatlon. The audltor noted that the new onner appeared to be operatlng ths

statlon ln the same maoner as Sodarama had beea operatiog lt.

10. On August 16, L982, tapinsky, as presldent of Sodarama' executed a

consent extendlng the perlod of llnltatlon for assessmEnt of eales aad uge

taxeg under ArtLcleg 2E and 29 of the Tax Law for the perlod December 1' 1978

through February 28, 1982 to June 20, 1983.

11. From Mobil, the audltor obtaloed thlrd party veriflcatloo of

Sodaramats purchasee for the calendar yeare 1980 and 1981. He applled a L2

percent narkup to gasollne purchases, a 100 percent markup to o11 purchaees, a

400 percent narkup to grease purchases and egtlmated repalr gales of 25 perceot

of gasollne and related salee. Using thls nethod, the audltor estlnated total

gross sales for the perlod January 1, 1980 through August 31, 1981 of $11690'24L.00.

For the perlod June I, 1979 through August 31, 1981, Sodarama reported gross

sales of $2,1261455.00. I t  ts noted that t ranslat lng these totale into nonthly

salee flgures would yleLd somewhat hlgher audlted thao reported gross salee.

Iloweverr the audltor accepted gross sal-ee flgures as reported.

L2. Since there was no evldence of exempt eal-es, the audltor deeoed all

sales to be taxable except that portlon conslstlng of the State exclse tax oo

gaeoLLne. In the twenty nonth perlod for which purchase records were avallable,
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the auditor calculated nontaxable sales of $84,496.00 by applylng the .08 exclse

tax to gallons of gasoltoe purchased. In the twenty-seven mooth audlt periodt

Sodarana reported nontaxable sales of $337,588.00. The audttor determtoed that

audlted nontaxable sales nere equaL to 25.03 percent of reported nontaxable

saLes by dlvldlng $337,588.00 lnto $84,496.00. t le then appl led thls perceotage

to reported nontaxable sal-es io each eales tax quarter under conelderatlon to

cal-culate audlted nootaxable sales. This l-atter flgure was subtracted from

reported nootaxable sales, resultlng la addtttonal taxable saleg of $253'090.00.

The audltor applied a tax rate of elght perceot to thLs anouot to deternloe

addltlonal tax due from Sodarana of $20,247.3O.

13. At hearlngr the audltorts supervtsor agreed that ln calculatlng thE

percentage to be appLled to reported nontaxable sales an errooeous cooParlson

wag uade between perlods of dlfferent lengths. Calculatlng the perceotage

uslng the sane perlods ln both the numerator and denonlnator results 1o a

percentage o f  31 .38 .

L4. Duriog the audit perlod the sales tax rate ln Nassau County waa 8€v€u

Percent.

15. Sponskl lras assessed $12,387.04, reprosentlng tax due fron Sodarama

for the last flve quarters of the audlt perlod. In addltlon, Sponekl was

aseessed tax of $1,812.50, representtag tax al legedly due on the sale of f lxed

aEsets fron Sodaraua to Sponskl. AccordLng to the audltorrs supervlsor, the

$25,000.00 value placed on the flxed assets appeared to be a "pure esttnaterr.

No tangibl-e asgets were ldeotlfled as having been transferred ln the alLeged

bulk sale transaction.

16. The fleld audic report contalned transcrLptlona of Sodaramafs

checkbook for a three month perlod ended November 31, 1980 and of eeveral



-6-

lnvolces from Sodaranats tobacco dLstrlbutors. Spooeklts repreeentative used

these documents to estimate purchases of 381760 cartons of cl.garettee durlog

the pertod for whlch Sponskl was asseseed. By appl-ylog the state Excise tax of

$1.50 per carton to the esttmated number of cartons sold, the represeotattve

caLculated addltlonal nontaxable sales of $58r140.00. Sponskl argued that the

audltor should have lncluded thls amouot in nontaxable sales eod that hls

failure to do so resulted ln an overstatement of tax due.

L7. Sodarama lras a lLcensed lnspectlon statlon. Through Spootak lc

perforrned 50 car lnepectlons per month charglng $6.00 for each lnepection. The

charges for iospectlons lrere not eubJect to salee ta:rr and the chargee for the

perlod January l, 1980 through August 31, 1981 anounted to $6'000.

18. 0n Septenber 15, 1983, a Notlce of Cl-aln to Purchaser lras Lesued to

Sponskl by the Audlt Dlvislon.

CONCLUSIONS OF LAI'T

A. That Tax Law $ 1141(c) provldes ln perttnetrt part that:

"Whenever a person requlred to collect tax shaLl uake a
gale, transfer, or assLgnment ln buLk of any part or the
whole oi hls buslness assets, otherwise than ln the
ordlnary course of buslness, the purchaser, transferee or
assignee ghalL at least ten days before taking possesslon
of the subJecc of sald gale, transfer or asstgnnent' or
paylng therefor, notlfy the tax conrnlsslon by regLetered
mal1  o f  the  proposed sa le . . . .

* * *

...For failure to conply wlth the provlslone of thLs
gubdlvlslon the purchaser, transferee or asslgnee shalL
be persooalLy Ltable for the payneut to the state of
any such taxes.. .  due to the state from the eel lerr
t rans fe f fe r  o r  as8 lgoor . . . . t t

B. That the surrender of a lease ln exchange for vaLue constltutee a

"bulk sale" wlthln the context of the statute (Matter of Acres Storage Conpaoy,

Inc. v.  Chu, L2O AD2d 854, appeal dlsnlssed 68 NY2d 807).
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C. That SponskL questLons whether lt nay be charged as a purchaser oa the

basls of a traasactton l"nvolvlng Laplnsky and Spontak. The Notlce of

DeterninatLon and Demand for Payneot of Sales and Uee Taxes Due stated that the

assessment Lssued to Sponskl was premlsed upon taxes deternined to be due from

Sodarana. As a person requtred to colLect tax tn accordance wlth Tax Law

$ 1131(1), Laptnsky was persooally responslbLe for sales tax due from Sodarane

(Tax Law S 1133lal). IIis sale to Spontak fell wlthin the purview of the bulk

saLe statute aod nade Spontak responsible for "the payoent of any such taxes...

due to the state" from Laplnsky. To the extent that Laplnsky was llable for

taxes due from Sodarama, Spontak becane correspoodlogly l-lable. If Spontak

asslgned all rlghts wlth regard to the bulk sale tran{ractlon to Sponskl, Spooskl

may be held to be responslble for texes due from the Sodarana and Laplnsky

(see Matter of Acres Storage Co.,  Inc. v.  Chu,501 NYS 2d 966, supra).  Evidence

that guch an asslgnment occurred Ls found Ln Sponskita corporation franchise tax

reports where Lt reported having begun dolng buelness as the operator of the

Uniondale sEat lon on october 1, 1981.

D. That Sponskl coul-d have protected lte interest by notlfying the Tax

Counisslon "at least ten days before taklng poeeesslon of the eubJectrr of the

bulk sale

made more

(see

than

Tax Law S 1141[c]) .  Spontakrs casual statement to an audltor '

two uonths after the saLe occurred, did not sattsfy the notlce

requlreneats of the statute. It dtd not cure the fallure to notify the Tax

CommLsslon as requlred, and lt dtd not place the Tax CoumLsslon under a duty to

glve notl"ce of a poselble cLaln wtthln the statutory tLme llnitg.

E. That ln the absence of adequate books and records, the audltor

properly estlnated the sales tax due fron Sodarana (g11 Tax Law $ 1138[a]).

The audltor was not requlred to lnclude clgarette salee ln hle calculatlooe
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where lt was deternlned that the records of such saleE lrerE lnadequate to forn

the basls of an assessment. Contrary to Sponsklts ags€rtlon, the declsloa not

to estlmate cigarette sales deereaeed Lts tax llablllty slnce such ealeE

properLy wouLd have been added to audlted gross and caxable sales. Inaemuch ag

cLgarette sales were not lncluded Ln estluated saLee, an adJustment ls not

warranted for the clgarette excLse tax al1eged1y collected in connectlon wlth

those saleg.

F. That Sponskl has shown that several adJusgments must be nade ln the

auditorrs caLculatlons ln order to correctly estlnate lts tax Llablllty:

Sodaramars audLted nontaxable sal-es, for the perlod January 1, 1980 through

August 31, 1981 are to be lncreased ln the auount of $61000.00 to ref lect

nontaxabte state lnspectLon chargea; the resultlng flgure le to be dtvided by

reported nontaxable sates for the sane perLod to caLculate a perceotage whlch

le to be applled to reported nontaxable saLes l"n thoge sales t:rx quartErs for

whlch Spooskl nae afrsessed; audtted nontaxable sales so caLculated are to be

subtracted from reported nontaxable eales to caleulate additiooaL taxable

salee; a tax rate of aeven percent ts to be appLled to addttlooal taxable

sales.

G. That tanglble personal property transferred ln a bulk sele of e

businees esset constitutes a purchase at retall as deflned ln Tax Law $ 1101(b)

and ls subJect to the tax lmposed under Tax Law S 1105(a). There te no

evtdence that a transfer of flxed essets or other tanglble personal property

occurred nor that Spontak pald Laplnsky for any asset other than the eurrender

of the lease. Therefore, tax assessed on the alJ.eged sale of assets amouotLng

to  $1 ,812.50  ts  cance l led .
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H. That the petltton of Sponskl Co., Inc. ls granted to the extent

lndlcated Ln ConclusLong of Law rrFrr and I'Gr" that the Notlce of Determloatlon

and Demand for Paynent of Sales and Use Taxes Due Lssued on July 20' 1983 ghall

be nodifled accordtogly; and that excepc as so granted, the petitl.on LE dealed.

DATED: ALbany, New York STATE TN( COMMISSION

MAR 2 01987


