
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
of

Soris l  PLzza, Inc.
and Joseph Sorisl-, as Officer

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article(s) 28 & 29 of. the Tax Law for the
Perl-od 3 /  I  I  8L-5 |  3L /  84.

AFFIDAVIT OF }IAILING

State of New York :
s s . :

County of Albany :

Davld Parchuck/Janet M. Snay, being duJ-y sworn, deposes and saye that
he/she ls an employee of the State Tax Conrmlssion, that he/she ls over 18 years
of ager arrd that on the 25th day of June, 1987, he/she served the wlthln notice
of DecLsion by cert l f led malL upon Sorls i  Ptzza, Inc.,  and Joseph Soris l ,  as
Offlcer, the petitioners ln the lrithln proceeding, by encloslng a true coPy
thereof ln a securely sealed postpald wrapper addressed as follows:

Sorl-s i  PIzza'  I rrc.
and Joseph Sorl-s i ,  as 0ff lcer
57-01 Waldron Street
Corona, NY 11368

and by depositlng same enclosed ln a postpaid properly addressed ltraPPer ln a
post offlce under the exclusLve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee is the Petltioner
herein and that the address set forth on sald wrapper is the last known addrees
of the pet i t ioner.

Sworn to before me this
25 th  day  o f  June,  1987.

to admlnister oat
to Tax Law sect lon I74



STATE OF NEW YORK

STATE T$( COMMISSION

In the Matter of the Pet.ltion
o f

Soris l  PIzza, Inc.
and Joseph Soris i ,  as Off lcer

for Redeternlnatlon of a Deficlency or Revlslon
of a Determlnation or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Per iod  3 l  I  I  8L-5  |  31184.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany 3

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Comlsslon, that he/she is over 18 yearg

of age, and that on the 25th day of June, 1987, he served the withln notLce of
Declsion by eertified nal1 upon Gerald DavLdoff, the representatlve of the
petltloners in the lrithln proceedlng, by encl-osing a true copy thereof Ln a
securely sealed postpaid wrapper addressed as follows:

GeraLd Davtdoff
550 W. Merr ick Rd.
Val1ey Streau, NY 1f580

and by deposlting saBe enclosed ln a postpaid properly addreesed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal

Service withln the State of New York.

That deponent further says that the said addressee is the rePresentatlve
of the petltioner herein and that the address set forth on sald ltrapper Ls the
last known address of the rePresentative of the petitioner.

Sworn to before me this
25th day of Juner L987,

to ter oat
pursuant to Tax Law sect ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M } { I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 25, L987

SorLsl PLzza, Ine.
and Joseph Sorlsl, as Officer
57-01 Waldron Street
Corona, M[ f1368

Gentlenen:

Please take notlce of the Declslon of the State Tax Coumlssion enclosed
herewlth.

You have now exhausted your rlght of review at the adntnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlew an
adverse declslon by the State Tax Commisslon may be Lnstltuted only undEr
Artlcle 78 of the Clvtl Practlce Law and Rules, and must be coumenced ln the
Suprene Court of the State of New York, Albany Countyr wlthln 4 nonths fron the
date of thls not lce.

Inqulries concernlng the conputatlon of tax due or refund allowed in accordance
wlth thls decislon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessuent Revlew Unlt
Bulldlng /19, State Campus
Al-bany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureauts Representatlve

Petlttoner I s Representatlve :
Gerald Davldoff
550 W. Merrlck Rd.
Val ley Streao, NY 115E0



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

SORISI PIZZA, INC. :  DECISION
A}ID JOSEPII SORISI, AS OFFICER

:
for Revlslon of a Deternlnatlon or for Refund
of SaLes and Use Taxes under Artlcl-es 28 and 29 :
of the Tax Law for the Perlod March 1, 1981
through } l ,ay 31, 1984. :

Pet i t loners, SorlsL Plzza, Inc. and Joseph SorLsl ,  as 0ff lcer,  57-01

Waldron Street, Corona, New York 11368, flled a pecltlon for revlslon of a

deternlnatlon or for refund of sales and use taxes under Artlclee 28 and 29 of

the Tax Law for the period March l ,  1981 through May 31, 1984 (Fl te Nos.55243,

5 5 6 3 5 ,  5 6 1 3 1  a n d  5 6 1 3 2 ) .

A hearlng was heLd before Robert F. Mulllgan, Ilearlng Offlcer, at the

offlces of the State Tax Coumtsslon, Two World Trade Center, New York, New

York, on March 9, 1987 at 1:15 P.M. Pet i t loners appeared by Geral-d Davldoff ,

CPA. The Audit Dlvlslon appeared by John P. Dugan, Esq. (Lawrence A. Newman,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Wtrether a fleld audlt properly deternlned addltlonal saleg and use taxes

due.

FINDINGS OF FACT

1. Pecitioner Sorlsl PIzza, Inc. operates a pLzzetLa at LO7-2L TLet

Avenue, Forest Hills, New York. Petltloner Joseph Sorlsl ls presldent of the

corporatlon. (The tern I'petltloner" w111 herelnafter refer to petltloner

Sor is l  P Izza t  Inc . )
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2. A sales tax audlt of petltlonerts buslness !ras, performed by the Queene

Dlstr{ct  Off lce:

(a) Gross sal-es per the sales tax returns lrere compared to gross

saLes reported on the Unlted States corporatlon lncome tax returns:

Flscal Year
Endlne

+
2 /28182
2128183
2129184

Sales Per
Sales Tax
Returns

$J4,m6
30  ,574  .00
47 ,687 .00

SaLes Per
Federal Income
Tax Returnew

77  ,334 .00
72 ,493  .00

$216 ,909 .00

to be understated by

rorAl Fm'z,8-zildd

0n thls basis alone, the sales tax returns appeared

$  1  1 4 , 0 8 5  . 0 0 .

FlscaL Year
Endlne

+
2128182
2128183
2 lze  184

(b) The audltors analyzed 20 purchase lnvolces from one guppller,

DeLLcato Dlstrtbutors, coverlng the perlod January 12, 1983 through Decenbet 27,

1983. These lnvotces showed purchases of $29,355.10. Purchases reported on

the Federal income t,ax returns for the several fiscal year€r lovolved lrere ast

foLlows:
Purchases Per
Federal Income
Tax Returns-Trti5f6o-

24,930.00
20 ,622 .0O

The audltors noted that the above lnvotces dld not appear to represent

all of petltlonerrs purchases frou Dellcato for 1983. For the quarter ending

May 31, L982' petltloner had thtrteen Lnvolces from purchase transactlons ltlth

Delicato whlch would nean 52 lnvolces per year on an annual basls. The audltors

concluded not only that petltloner had underreporced purchases on lts Federal

returns, but that nost purchase involces for 1983 had not been presented.
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(c) As cash register tapes and dal1y books ltere not aval1ab1e and' ag

not all lnvolces had been presented, the audltors estlnated tax baeed on an

analysls of the quarter endlng May 31 ' L982 and an obgervatlon test.

(d) Flour purchases for the test quarter were 7 r45O pounds. The

auditors assuued that one pound of flour represented one pLzza pLe.

(e) Observat ion tests were conducted fron 11:35 A.M. to 2215 P.M. on

Tuesday, JaLy 24, 1984 and from 5:00 P.M. to 10:00 P.M. on Monday August 13,

1 9 8 4 .

(f) The observatlon tests sholred that 982 of the ples were plaln

cheese plzzas and, 27 had extra topplng. Only one percent were sold as whole

ples; 992 of, the ples were sold by the sLice. lltrole ples were sold at $6.00

each and sllces (elght per ple) were sold for 80 cents.

(g) Based on the observatlon test and the above assuuptlon that one

pound of flour represented one ple, the number of ples sold was found to be

7,450 and recelpts frou ptzza sales were deteroinetl as folLolts:

Sales as whole regular ples
Sales of regular sllces
Sales of extra topplng ples
Total  Ptzza Sales

(h) Other sales (per observatlon test) were

10 Hero sandwiches per day at $3.50
5 I Iot  plates per day at $4.00

150 Cups of soda per day at 60C
100 Cups of lces per day at 50C (suuner ooly)
Total Other Sales

Amount per Quarter
$  438 .00

46,259 .00
1  , 073 .00

i47 ,77O.00

found to be:

Amount per Quarter
$  3 ,185 .00

I  , 820  .00
8  ,  190 .00
2 ,275 .00

$15 ,470 .00

(1) Total sales per quarter ([g] + [h] above) auounted to $63 '240.00,

tax lncluded, whlch, after allowlng for sales tax, resulted ln net audtted

taxable sales of $Sg ,420.00. Sales reported for the perlod endlng May 31 , L982
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nere $6,396.00, leavlng addlt lonal taxabLe sales for the quarter of $52,024.00.

The error percentage was found to be 813.38 percent.

(j) The error percentage was applled to taxable saLes of $82,234.00

per sales tax returns for the perLod March 1, 1981 through Noveuber 30' 1983

and to one-half of taxable sales of $41 ,279.00 reported for the perlods endl.ng

February 28, 1984 and May 31, 1984 (as petltloner had doubled tts reported

taxabLe sales for said quarters), resultLng ln addltlonal taxable saLes of

$836,732.00 for the audlt  perLod. The addlt ional tax a,mounted to $68,784.35.

3. (a) 0n June 19, L984, the Audlt Dlvlsl.on lssued a Notice of Detertlna-

tion and Demand for Payment of Sales and Use Taxes Due to Sorlsl PLzza, Tn.c.

for the perlod March 1, 1981 through May 31, 1981, for total  tax due of $6,329.52,

total  penaLty due of $1,582.38, plus interest.  0n November 26, 1984, the Audlt

Dlvlslon issued a Notlce of Assessment Revlen to SorLsl PLzza, Inc. adJustlog

the tax due for saLd perlod to $3,887.92 and adJust lng the penalty to $971.98.

(b) On Septenbet 17, 1984, the Audlt Dlvlsion lssued a Notlce of

Deterninatlon and Deuand for Paynent of Sa1es aod Use Taxes Due to Sorisi

Ptzza, Inc. for the perlod June 1, 1981 through May 31, 1984, for a total  tax

d u e  o f  $ 6 4 , 8 9 6 . 4 3 ,  p e n a l t y  o f  $ 1 2 , 1 1 5 . 3 8 ,  p l u s  l n t e r e s t .

and use

Inc .

4 .

(c) Slnllar notlces of detemination and demands for payoent of sales

taxes due were lssued to Joseph Sorlsl, as Presldent of Sorlsl PLzza,

of f lour,

5 .

purchased

Petltloner actually obtalns 36 elght-sllce ptzzas from every 50 pounds

an average of 1.389 pounds of flour pet plzza.

Petltioner submLtted affldavlts clalulng that elght dlfferent persous

one 50 pound bag of flour fron petitloner for personal use on a monthly,
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weekly, or bl-weekly basls. The affidavlts are found to be lncredlble, absent

any testlmony to support then.

CONCLUSIONS OF LAW

A. That Tax Law $ 1138(a)(1) provldes, in pert lnent part '  as fol lows:

'rlf a return requlred by this artlcle ls not flled, or lf a
retura when flled ls lncorrect or insufflctent, the amount
of tax due shall be deterntned by the tax cornnission from
such lnformatlon ast may be avallabl-e. If necessary' the
tax may be estlmated on the basls of external lndices, such
as stock on hand, purchases, rentaL pald, oumber of roomg'
Locatlon, scale of rents or charges, comparable rents or
charges, tlpe of acconmodatlons and servlce, number of
employees  or  o ther  fac to rs . . . . t t

B. That where a taxpayerts records are lncomplete or lnsufflclent, the

Audit Dlvlslon may select a method reasonably calculated to reflect the sales

and use taxes due and the burden then rests upon the taxpayer to demonstrate by

clear and convLnclng evldence that the nethod of audit or amouut of tax asseseed

lras erroneous. Surface Line Operators Fraternal Orgaolzatlonr Inc. v. Tul1y'

85  AD2d 858.

C. That ln this caser petltionerfg records were lncomplete and lnsufflcient

ln that no cash reglster tapes or dal1y books nere presented and only Partlal

lnvolces were made aval1ab1e to the audltors. Moreover, petltionerts sales

reported for sales tax purposes nere onLy a fractl.on of lts sales reported for

Federal lncome tax purposes (Flndlag of Fact "2(a)"). Based on the audltorsr

analysls of purchases, the purchases reported on the Federal lncome tax returns

and the correspondlng sales would also appear to be underreported. Accordlngly'

lt was proper for the Audlt Dlvlsion to perforn a test perlod audlt resultl.ng

ln the assessments issued hereln.
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D. That petLtloner sustalned lts burden of proof to short that the number

of pLzzas per quarter is to be reduced fron 7,450 to 5'364 (Flndlng of Fact

tt4t') and the assessments are to be reduced accordlngly,

E. That the petltLon of Sorisl Plzza, Inc. and Joseph Sorlsl ls granted

to the extent lndlcated 1n Concluslon of Law "D" and the notlces of deternlnatlon

and demands for payment of sales and use taxes due dated June 19, L984 (as reduced

by the Notlce of Assessoent Revlew) and September 17, 1984 are to be nodlfled

as set forth thereln. Except as so grantedr the petltlon ls denied and the ootlces

of deternlnatton and demands for payment of sales and use taxes due are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JUll 2 5 1987
PRESIDENT
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STATE OF NE}I YORK

STATE TN( COMMISSION

In the Matter of the Pet i t l -on
o f

Soris l  Ptzza, Lnc.
and Joseph Soris i ,  as Off icer

AFFIDAVIT OF MAILING

:
for Redetermination of a DetLcl-ency or Revlslon
or a Determination or Refund of Sales & Use Tax :
under Art ic le(s) 28 & 29 of the Tax Law for the
Per iod  3 lL l8 I -5 /31184.  :

State of  New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Connnission, that he/she ls over 18 years
of age, and that on the 10th day ot July,  L987, he served the wLthLn not ice of
Declsl-on by certified nall upon Geral-d Davidoff, the representatlve of the
petitioners in the wlthln proceeding, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Gerald Davldoff
240-57 66th Avenue
Douglaston, NY L1362

and by depositing same enclosed in a postpaid properl-y addressed wrapper in a
post office under the excluslve care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee Ls the rePresentative
of the petittoner hereln and that the address set forth on sald !ilraPPer ls the
last known address of the representat lve of rhe pet l t ioner.

Sworn to before me thls
10 th  day  o t  Ju ly r  1987.

to admlnister oat
PUrSuant to Tax Law sect ion Ll4



rA-36 (9176) State of New York -  Department of Taxat ion and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Please f ind most recent address of taxpayer descrLbed below; return to person named above.

Soc ia l  Secu r i t y  N Date  o f  Pet i t ion

6

ResuL ts  o f  sea rch  by  F i l es

PERMANENT RECORD

Requested bhu, 
Appe"ls Bureau

Rooni 1O7 - AHs. i9. \
Si.i:te Campus \

Appeals Bureau 
'

aom 1O7 - Blds.'rtg

lbany, ld.ew york 12227

Date of Request

ress

llo 4,/ &5 t O 
'/l/, /'ryvt'a4zce. '

14'%;14'/r'o

2"/o - s7 L6n At*-,

%/ao/*",N.y, : l3[Q
a d d r e s s :

|  |  Same as above, no better address

Othe.r:

Searched by

FoR INSERTIoN IN TAXPAYERIS FoLDER
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rA-36 (e/76) Sta te  o f  New York - Department of Taxatton and Ftnance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

?//r/rz

Date of RequestUnlt

x Appeals BrruaJ' 'U  r F F v e r r  
\

om 1O7 - Bldg. #9 \,

Requested Fyr Ap
Room ,[;"ft 

tureau "i

srere ."'Jo;rl'r". .*e

Please f ind most recent

_ -- --,a. ,

address  o f
lri,iny, l\ieW

taxpayer descr lbed
York

below;
122?.7
return to person named above.

Soc ia l  Secur i ty  Number  lDate  o f  Pet i t ion

2'o - a/z //* z

' " " " o# fu .?";a/, a4, 3Ar./--
57_// fuzryh*z '''
i r*,.r%'/t //76rr

Resu l te  o f  sea rch  by  F i l es

New address :

Same as above, no better address

ffi",,

Sect lon
i '  

t )' 
ffiatwt,

Date of Search

-t l/u lul
ot)

*
(/

. )

'J  v '  ( t  r ' '

U

PERMANENT RECORD

FOR INSERTION IN TAXPAYER'S FOLDER



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NE  T  YORK L2227

Juae 25,  1987

SorlsL PLzza, Ine.
and Joseph Sorlsl, as Offlcer
57-0I Waldron Street
Corona, NY 11368

Gentlenen:

Please take notlce of the Dectslon of the State Tax Coumlsslon enclosed
herewlth.

You have now exhausted your rtght of revlew at the adninlstratlve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proeeedlng in court to revlew an
adverse declslon by the State Tax Co .nlsslon nay be lnstltuted only under
Artlcle 78 of the CLvtl Practtce Law and Rules, and must be conmenced ln the
Suprene Court of the State of New York, Albany Countyr wlthln 4 nonths from the
date of thls notice.

Inqulrtes concernlng the conputatlon of tax due or refund allowed Ln accordance
wlth this declsLon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany' New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureauf s Representatlve

Petltioner I s Representative :
Gerald Davldoff
550 W. Merr lck Rd.
Val ley Stream, NY 11580



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petttion

o f

SORISI PIZZA, INC.
AND JoSEPH SORISI, AS OFFICER

for Revlslon of a Deterninatlon or for Refund
of Sal-es and Use Taxes under Artlcles 28 an.d
of the Tax Law for the Perlod March 1, 1981
through May 31, 1984.

DECISION

Peti t ioners, Sorlst  PLzza, Inc. and Joseph Sorls l ,  as OffLcer,  57-01

WaLdron Street, Corona, New York 11368, flled a petltlon for revl-slon of a

determlnation or for refund of sales and uae taxes uuder Artlcles 28 aod 29 of

the Tax Law for the perlod I'tarch 1, 1981 through Dlay 31, 1984 (Flle Nos. 55243'

5 5 6 3 5 ,  5 6 1 3 1  a n d  5 6 1 3 2 ) .

A hearlng was held before Robert F. Mulllgan, Ilearlng Officer, at the

offLces of the State Tax Counlsslon, Two World Trade Center, New York, New

York, on March 9, 1987 at 1:15 P.M. Pet l t ioners appeared by GeraLd Davldoff ,

CPA. The Audtt Dlvlslon appeared by John P. Dugan, Esq. (Lawrence A. Nennan'

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether a fleld audlt properly determlned addltlonal sales and use taxes

due.

FINDINGS OF FACT

1, Pet l t loner Sorls l  PLzza, Inc. operates a pLzzetLa at 107-21 71st

Avenue, Forest ltl i l-s, New York. Petltloner Joseph Sorlsl ls presldent of the

corporatlon. (The tern rrpetltloner'r w111 herelnafter refer to petltloner

Sor ls l  pLzzas  Inc . )

, o
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2. A sales tax audlt of petltlonerts buslness na€r perforned by the Queens

Dls t r l c t  o f f i ce :

(a) Gross sal-es per the saLes tax returns nere conpared to gross

sales reported on the Unlted States corporation lncome tax returnss

Flscal Year
Endlne

-fs7T
2128/83
2l2e /84

TOTAL

On thls basls alone, the sales

$  1  1 4 , 0 8 5  . 0 0  .

Flscal Year
Endlne

+

2128/82
2128183
2 l2e  /84

Sales Per
Sales Tax
Returns

$-24;56',3;00-
30 ,574 .00
47,687 .00

Fm'2--8,24;0O

Sales Per
FederaL lncome
Tax Returns-S67;d'6'z3o-

77  ,334 .OO

tax returrrs appeared to be understated by

(b) The audltors anaLyzed 20 purchase lnvolces from one suppller'

Dellcato Dlstrlbutors, coverlng the perlod January 12, 1983 through Decembet 27 '

1983. These lnvolces showed purchases of $29,355.10. Purchases reported on

the Federal lncome tax returns for the several fiscal years lnvolved ltere as

fol-lows:
Purchases Per
Federal Incoue
Tax Returns-FI273il06-

24,930.00
20,622.00

The audltors noted that the above tnvolces dltl not appear to represent

all of petttlonerfs purchases from Dellcato for 1983. For the quarter endlng

May 31, 1982, petLtLoner had thlrteen involces frou purchase transactlons wlth

Dellcato whlch would uean 52 tnvolces per year on an aunual basls. The auditors

concluded not only that petltloner had underreported purchases on lts Federal

returns, but that most purchase Lnvolces for 1983 had not been presented.
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(c) As cash reglster tapes and dally books were not avall-able and, ag

lnvolces had been presented, the audltors estlmated tax based on an

of the quarter endlng May 31, L982 and an observatlon test.

(d) Flour purchases for the test quarter were 7 1450 pounds. The

assumed that one pound of flour represented one pLzza pte.

(e) Observat lon tests were conducted fron 11:35 A.M. to 2zl5 P.M. on

JaLy 24, 1984 and from 5:00 P.M. to 10:00 P.M. on Moaday August 13'

audltors

Tuesday,

1984.

(f) The observatLon tests showed that 982 of the ples were plaln

cheese ptzzas and 27" had extra topplng. 0n1y one percent were sold as whole

ples; 997" of the pies were sold by the sltce. Whole ples were soLd at $6.00

each and sllces (elght per ple) were sold for 80 cents.

(g) Based on the observatlon test and the above assumptLon that one

pound of flour represented one ple, the number of ples sold ltas found to be

7,450 and recelpts frorn pLzza sales were determLned as follows:

Sales as whole reguLar pLes
Sales of regular sllces
Sales of extra topplog ples
Total  PIzza Sales

(h) other sales (per observatlon test) nere

Amount per Quarter
10 Hero sandwiches per day at $3.50
5 I Iot  plates per day at $4.00

150 Cups of soda per day at 60C
100 Cups of lces per day at 50C (suuner only)
Total  Other Sales

$  3 ,185 .00
1  , 820 .00
g ,  190 .00
2 ,275 .00

ffid;od'

(1) Total sales per quarter ([g] + lhl above) amounted to $53'240.00'

tax lncluded, whlch, after alLowlng for sales gax, resulted ln net audlted

taxable sales of $Sg,420.00. Sales reported for the perlod endlng I'tay 31 , L982

AmoEge _per @eglgg
$ 438.07

46,259 .00
1 ,073 .00

!47  ,770 .00

found to be:
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were $6,396.00, leavlng addlt lonal taxable saLes for the quarter of $52,024.00.

The error percentage nas found to be 813.38 percent.

(j) The error percentage nae applled to taxable sales of $82,234.00

per sales tax returns for the pertod March 1, 1981 through Novenber 30, 1983

and to one-half of taxable sales of $41 ,279.00 reported for the perlode endl.ng

February 28, 1984 and May 31, 1984 (as petltloner had doubled lts reported

taxabl-e sales for satd quarters), resulting ln additLonal taxable sales of

$836,732.00 for the audlt  per lod. The addit lonal tax amounted to $68,784.35.

3. (a) On June 19, 1984, the Audlt DivLslon lssued a Notlce of Determlna-

tlon and Denand for Payuent of Sales and Use Taxes Due to Sortsl Plzza, Inc.

for the perlod March 1, 1981 through ! tray 31, 1981, for total  tax due of $61329.52,

total  penalty due of $1,582.38, plus lnterest.  0n November 25, 1984' the Audlt

Dlvlslon issued a Notlce of Assessuent Review to SorLsl PIzza, Inc. adjustlng

the tax due for sald perlod to $3,887.92 and adJust lng the penalty to $971.98.

(b) On Septenbet L7, L984, che Audlt Dlvlsl.on lssued a Notlce of

Deterulnatlon and Demand for Payment of Sales and Use Taxes Due to Sorlsl

Ptzza, Inc. for the perlod June 1, 1981 through May 31, 1984, for a total  tax

due o f  $64,896.43 ,  pena l ty  o f  $12,115.38 ,  p lus  ln te res t .

(c) Slnllar notlces of deternlnatlon and demands for payuent of salee

and use taxes due were lssued to Joseph Sorlsl, as Presldent of Sorlsl PLzza,

Inc.

4. Petltloner actually obtalns 36 eight-sllce pLzzas from every 50 pounde

of f lour '  an average of 1.389 pounds of f lour per ptzza.

5. Petitloner submitted affldavlts clalmlng that elght dlfferent persons

purchased one 50 pound bag of flour fron petitloner for personal use on a monthly,
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Iteekly, or bhteekly basls. The affldavlts are found to be lncredlble, absent

any testlnony to support then.

CONCLUSIONS OF LAW

A. That Tax Law $ 1138(a)(1) provldes, in pert lnent part ,  as fol lo lrs:

"If a return requlred by thls artlcle is not flled, or lf a
returo when flled ls incorrect or lnsufflclent, the anount
of tax due shall be deternlned by the tax connmtsslon fron
such lnformatlon as may be aval.lable. If necessary, the
tax may be estlmated on the basls of external lndlces, such
as stock on hand, purchases, rental pald, number of rooms,
locatlon, scale of rents or charges, couparable rencs or
charges, type of acconnnodatlons and servlce, number of
enp loyees  or  o ther  fac to rs . . . . "

B. That where a taxpayerfs records are lncooplete or lneufflclent, the

Audlt Dlvlslon may select a method reasonably calculated to reflect the sales

and use taxes due and the burden then rests upon the taxpayer to demonstrate by

cLear and convlnclng evldence that the nethod of audlt or amount of tax asgessed

Itas erroneoua. Surface Line Operators Frateroal Organlzatlon, Inc. v. Tully,

85 AD2d 858.

C. That tn thls case, petltlonerts records were lncoupl-ete and lnsufflclent

ln that no cash regtster tapes or dally bookg rrere presented and only partlal

lnvolces were uade avallable to the audltors. Moreover, petlttonerts sales

reported for sales tax purposes nere only a fractlon of lts sales reported for

Federal lncome tax purposes (Flndlng of Fact rr2(a)"). Based on the audLtorsf

analysis of purchases' the purchases reported on the Federal- lncome tax returns

and the correspondlng sales woutd also appear to be underreported. Accordlngly,

lt was Proper for the Audlt Divlsion to perform a test perlod audlt resultlng

ln the aasessuents lssued herein.
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D. That pecltioner sustalned lts burden of proof to show that the number

of pLzzas per quarter ls to be reduced from 7,450 to 5,364 (Findlng of Fact

"4") and the assessments are to be reduced accordlngly.

E. That the petitlon of SorlsL PLzza, Inc. and Joseph Sorlsl ls granted

to the extent lndlcated ln Concluslon of Lan "D'r aod the nottces of deterulnatlon

and denands for palruent of sales and use taxes due dated June 19, 1984 (aa reduced

by the Notlce of Assessment Revlew) and September 17, 1984 are to be nodlfled

as set forth therelo. Except as so granted, the petltlon ls denled and the notlces

of determinatlon and demands for paynent of sales and use taxes due are sustaiaed.

DATED: Albany, New York STATE TAX COMMISSION

JUN 2 51987
PRESIDENT


