
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sloanrs llolding Corp.
Fineway Supermarkets, Inc. r

and Related Corporations, and
Gary Meyer, Stephen Karsch and Vlncent Cook

for Redetermination of a DeflcLency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  PerLod 6 /L /73  -  8 /3L l8O.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connnlssion, that he/she ls over 18 yeare
of age, and that on the 26th day of May, L987, he/she served the wlthln notlce
of Declsion by certified maiL upon Sl-oanrs Holdlng Corp. the petitioner ln the
withln proceeding, by enclosing a true copy thereof in a securel-y sealed
postpaid wrapper addressed as fol lows:

Sloanrs Holdlng Corp.
2 Bennett Ave.
New York, NY 10033

and by deposl-ting same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petltioner
hereln and that the address set forth on sald nrapper ls the Last knohtn address
of the pet i t ioner.

Sworn to before me this
26th d.ay of !Iay' 1987.

ster oat,
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon
o f

Sloanrs l lo l-dlng Corp.
Flneway Supermarkets, Inc.,

and Related Corporatlons, and
Gary Meyer, Stephen Karsch and Vincent Cook

for Redeterminat,ion of a Deficlency or Revislon
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  6 / I /73  -  8 /3L /80 .

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmisslon, that he/she ls over 18 yearg
of age, and that on the 26th day of May, L987, he served the wlthln notlce of
DecLslon by certlfied nall upon Frankl-tn S. Bonem, the representatlve of the
petltloner ln the wlthLn proceedlng, bY enclosing a true copy thereof in a
securely seal-ed postpald rrrapper addressed as follows:

Franklln S. Bonem
Proskauer,  Rose, Goetz and Mendelsohn, Esqs.
300 Park Ave.
New York, NY L0022

and by deposittng same eneLosed in a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the UnLted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petltioner herein and that the address set forth on sald wraPPer l-s the
Last known address of the representat lve of the pet l t loner.

Sworn to before ne this
26t}n day of May, L987.

ster oat
pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
of

Sloants Eolding Corp.
Fineway Supermarkets, Inc. r

and Rel"ated Corporatlons, and
Gary lleyer, Stephen Karsch and Vlncent Cook

for Redeterminatlon of a Defl.ciency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law
for  the  Per lod  6 /L /73  -  8 /31180.

AFFIDAVIT OF UAITING

State of New York :
s 9 .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she ls an employee of the State Tax Comrnisslon, that he/she ls over 18 years
of age, and that on the 26th day of Mayl 1987, he served the wlthln notlce of
Decision by certifled mail- upon Edward Al1en White, the repreaentatlve of the
petLtioner in the wlthin proceedlngr bI encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol-lows:

Edward Al-l-en Whlte
Servhuk, Wolfe and
235 Maln Street
l{hite Plains, NY

Zelermyet

1060 I

and by deposlting same enclosed ln a postpaid properly addressed ltrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the sald addreasee ls the representatlve
of the petitioner hereln and that the address set forth on sald ltrapper is the
last known address of the representatlve of the petittoner.

Sworn to before me this
26th day of l{.ay, L987 .

pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I . I  Y O R K  L 2 2 2 7

Ntay 26, 1987

Sloanrs l toldlng Corp.
2 Bennett Ave.
New York, NY 10033

Gentlemen:

Please take notLce of the Declsloa of the State Tax Comlsslon eaclosed
herewlth.

You have now exhaueted your right of revl-ew at the admtnLstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse declslon by the State Tax Coomlsslon nay be instltuted only under
Article 78 of the CLvlt Practlce Law and Rules, and must be co'nmenced 1o the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thls not lce.

Inquirles concernlng the conputatlon of tax due or refund allowed in accordaace
wlth thls declsion nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, state Campus
Albany' New Yorh 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc3 Taxlng Bureauf s Representatlve

Petltloner I s Representative :
Franklln S. Bonem
Proskauer, Rose, Goetz and Mendelsohn, Esqs.
300 Park Ave.
New York, NY 10022
AI{D
Edwarcl A1len lilhlte
Serchuk, I{oLfe and Zelernyer, Esqs.
235 Maln Street
White Plalns, NY 10601



STATE 0F NEI.I YORK

STATE TN( COMMISSION

In the I'tatter of the Petltlone

of

SLOAI.I'S TIOLDING CORP.,
FINEWAY SUPERMARKETS, INC.,

AT{D RELATED CORPORATIONS, AI{D
GARY MEYER, STEPTTEN KARSCH ArlD VINCEM COoK

for Revlston of Determlnatlons or for Refunds
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the Perlod June 1, L973
through August 31, 1980.

DECISION

Petltl.oners, Sloanrs lloldlng Corp., Flneway Supernarkets, Inc., and

related corporaclons, and Gary Meyer, Stephen Karsch and Vlncent Cook, 2

Bennett Avenue, New York, New York 10033, fl]-ed petltlons for revislon of

determlnatlons or for refunds of sales and use taxes under Artlcles 2E and, 29

of the Tax Law for the perlod June I ,  Lg73 through August 31, 1980,1

A consol-ldated hearlng wasr co@enced before Dennls M. Galllher, Ilearlng

OffLcerr at the offlces of the State Tax Conmtgslon, Two World Trade Centerr

NewYork ,  NewYork ,  on  November  19 ,  1965 a t  11 :30  A.M. ,  was  cont lnued be fore

the same HearLng Officer at the game LocatLon on November 20, 1965' November 21,

19E5, November 22, 1985, November 28, 1985, Deceuber 4, 1985' December 5, 1985

and was concluded before the saue l{earLng offlcer at the same losatlon oo

Decenber 19, 19E5, wlth al l  br lefs to be subnlt ted by Septenber 15'  1985.

Petltloners appeared by Proskauer, Rose, Goetz and Mendelsohn, Esqs. (Alan S.

Rosenberg, Franklln S. Bonen and Abrahan Gutwein, Esqs., of counsel)' and by

? o

A conplete llst
ls attached to

of the names and Flle Numbers for the varlous petitlonere
thls declsLon as Appendlx rrArr.



Serchuk, Wolfe and Zel-ermyer,

The AudLc DLvlslon appeared by

counseL) .
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Esqs. (Edward Alleo Whl.ce,

John P. Dugan, Esq. (Paul

Esq. r  o f  counse l ) .

A .  Le febvre l  Esq. ,  o f

ISSUES

I. Whether the nethodologles enpLoyed by the Audlt Dlvlslon ln lts

conduct of three separate audits of petLtlonerst operaclons, and the sales and

use tax assessments resuLtlng therefrom, were proper and shouLd be euetal.nedr

ln fuI l  or ln part .

II. If so, whether pecltloners Gary Meyer, Stephen Karsch and Vlocent

Cook were persons responslble for ttre collectlon and reulttance of Cax on

behalf of the varlous corporaue entttles audlted, wlthin the cootenplatlon of

T a x  L a w  S  $  1 1 3 1 ( 1 )  a n d  1 1 3 3 ( a ) .

FINDINGS OF FACT

1. The proceedlngs held whl.eh are the subJeet of thls decislon pertala,

as captloned and footnoted, to Sloanrs tloldlng Corp., Flneway Superoarkete'

Ine., and a number of related corporatlonsr as rrell as to Messrs. Gary Meyer,

Stephen Karsch and Vlncent Cook ln their capacltles as offtcers/employees of

such enttties. The proceedtngs arlse a9 the result of three separate sales and

use tax audlts of the entltles (and lndivlduals) whlch span, ln the eggregate'

the perlod June 1, 1973 through August 31, 1980, and concern dlsputee over the

results of such audlts.

2. On Novenber 19, 1985, the duly authorl.zed representatlvee for the

part ies (Frankl ln S. Bonem, Esg.r for pet l t loners and Paul A. Lefebvre, EBq.,

for the Audlt Dlvlslon) executed a wrLtten stlpulatlon ae to some of the facts

televant to these proceedl.ngs. Sald stlpulated facts, glvlng a general background

pertalnlng to the audlts and thelr results, and sunmarlzlng the dollar amounts
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assessed and remalnlng in dlsputer af,€ set forth herelnafter as Flndlnge of

Fact "3rr through't2E'.  More detal led dlscusslon of the part lcular facts

concernlng the audlcs' as weLl aE the evldence preseated by petltloners ln

protestlng such audlts, ls lncluded ln subsequent Flndlngs of Fact.

STIPULATED FACTS

3. The tocal perlod under audlt is June 1, 1.973 through August 31, 1980.

Flrst Audlt

4. The flrst audlt was performed by Mrs. Leslle Thomas and covered all

SLoanrs stores for the perlod June 1, L973 to l , Iay 31, L977.

5. The total  amount at lssue on the f i ret  audlt  le 9350r573.L2, conslst lng

of $277'380.00 ln alleged underpaynent of sales tax on grocery salee, and the

balance of $73,193.12 ln al leged underpayment of other sales and use taxes.

6. Initlally, Mrs. Thomas performed a test of Sloanrs purchasee for Aprll

1976 to deternlne the ratlo of taxable to noncaxable purchases. She ao,aLyzed,

aLl Sloanrs purchase records for that nonth, and separated then lnto taxable

and nontaxable lteus. She arrtved at the flnal conclugl.on that 25.04 percent

of Sloanrs purchases rtere taxabLe, and nas prepared to close out the audlt on

tha t  bas ls .

7. Thereafter, Mrs. Thomas eomputed the fLrst audlt asaessment relatlng

to alleged underpayrent of sales tax on grocery sales as follows: For the

month of Decenbet 1976, uslng Sloanfs books, she concluded that Sloants gross

grocery sales for certaLn storesr mlnug l ts net grocery eales for those stores,

equaled "sales tax coLlectedil for those stores. She then compared that figure

to the sales tax paid by Sloants for Che same nonth for those stores' aod found

that "sales tax collected" was 7.1 percent more than sales tax actuaLLy patd.

She then took the actual sal-es tax pa1d, for every addltlonal uonth and every
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entlty under audlt, and nultlplled lt by the 7.1 percent 'funderpayment'r to

arrlve at the alleged underpapent for the entire perlod for all entltlee under

audlt (such Eethod as used by the Audlt DLvislon ls sometlmes referred to

herelnaf ter as the 'runderpa)ment methodtt).

8. The nethod by whlch Sloants determlned the auount that was pald aa

sales tax on lts tax returns durlng the audlc perlods lraa as followe: all

amounts sho$rr (on worksheets) by the stores under the category deuomlnated

ttgales taxrf (as opposed to trsales tax colleet,ed") were subtracted from groes

grocery recelpts reported by the scores to arrlve at rrnet grocery salegtr. rrNet

grocery sales" flgures for each store were then multlplied by a predeterotned

taxable rate to arrive at a flgure for taxable sales. Thle flgure was nultlplled

by the appllcabLe sales tax percencage ln effect durlng the perlod to arrlve at

sales tax due. (Note: The foregolng does noC apply to Floelray stores prlor to

September l, 1977. Flnewayrs uethod of computatlon prlor to September I, 1977

rras, as descrlbed herelnaft€rr to renlt all amounts shom as sales tax frou lts

cash regtster surnmarles.)

Second Audlt

9. The second audlt waa perforned by Mrg. Anella Johnson and covered

Flneway stores and related entltles for the perlod Septenber 1, L974 to February 28,

*
1 9 7 9 .

10. Mrs. Johnson performed a test of certatn of Flnewayfe purchases for

the month of Septenber 1978 ln an attempt to determlne the ratlo of taxable to

nontaxable purchases. She analyzed certaln of FLnewayts purchase records for

that nonth and attenpted to separate purchaees lnto taxable and nontaxable

Use tax lras asseased tn one lnstance for one store for a dlfferent period.
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iteos. She arrl-ved at the flnal coocluelon that.34.5 pereent of Flnewayte

grocery purchases for Septenber 1978 were of taxable itens. Thls ltas the basls

for the origlnal. assessment relatLng to Ftnelray on the second audlt.

11. At conference, the taxpayer challenged the rellabtllty and accuracy of

the data used by Mrs. Johnson. Ae a result of the conference' the confereer

Mr. Welch, changed the basls for the aeeessment fron Mrs. Johnsonts purchaea

test to the Itunderpayoent methodrr, and reduced the aaaeelament accordingly.

L2. I'lrs. Johnson revl-sed the second audl.t aesesBoent relatLng to alleged

underpayment of saLes tax on grocery sales (conversion to the "uaderpaynent

nethodrt) as follows: She took the figures ehown on Flnewayrs booke as ttgross

grocery salestt and subtracted ttneE grocery salestt for relevant Flneway atores

for the period fron September 1, 1977 to February 2E, 1979 (excludLng fLgures

for the month of August f978) to arrlve at the amount ehe deeued 'rsalee tax

collectedrr for those stores ln that perlod. She then took 'rsales tax collectedrl

($Sat ,L07.65)  and subt rac ted ' rsa les  tax  pa ld r r  per  re tu rns  ($4701774.46)  fo r  the

same pertod and arr lved at a dl f ference of $70,333.19, whlch she computed to be

L4.94 percent of the sales tax pald. She then nultlpLled the sales tax paid

for aLl perlods under audlt by the L4.94 percent "underpaymentrr rate to arrlve

at a total alleged underpaynent of $229,59E.62 for the entlre perlod for all

entLtLes under audit.

13. The total anount at lssue on the second audlt was prevlously (under

the orlglnal "purchase analysts'r audlt technLque) $447 '783.29' conslstl.ng of

$442,594.25 ln al leged underpaytrent of  sales tax on grocery sales, and $5,189.04

ln alleged underpayment of use tax.

L4. As a regult of conferencer the conferee, Mr. Welch' reduced the

deflclency relatlng to alleged underpayment of sales tax on groceay salee from
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$442,594.25 to $229,598.62, such f lgure belng the result  of  the "underpa;rment

method" of caleuLatlon.

15. After the revieion, the total  at  lssue on the second audlt  ls $2341787.66,

conslstlng of $229,598.62 ln alleged underpayoent of eales tax on gtocery

sales, and $5,189.04 ln al leged underpayneat of use tax.

16. Flnewayr with 10 stores, nas acqulred by Sloanrs, l r l th 36 stores'  on

Nlatch 24, 1977. From March 24, 1977 to Septeuber 1, L977, the Flneway storeg

continued to fLle separate retums as they had prevlously. Connenclng wlth the

perlod startlng Sepcenber I, L977, a consolidated return was flled for all

Flneway stores.

Thlrd Audlt

L7. The thlrd audLt was performed by Mr. Arthur Rlchards and covered all

Sloanta stores for the perlod June 1, 1977 to August 31, f980.

18. The total-  amount at tssue on the thlrd audlt  was prevlouely $7011451.80,

conslstLng of $559,L97.22 tn alleged underpayuent of sales tax on grocery

sales, $441460.08 relat lng to use tax on recurr lng purchases, $40,909.44

relating to sales tax on ftxed assets sold ln connectlon with the sale of two

Sloants storesr and $561885.06 relat lng to use tax on f ixtures and equlpnent.

19. Mr. Richards conputed the thlrd audlt assessment relatlng to alleged

underpaynent of sales gax on grocery sales as follows: For all stores and

periods under audlt,, he took the auount shown as ttsales taxtt on taxpayerre

worksheetg, and subtracted fron that flgure the actual saLee tax pald ln thoee

stores in those perlods, to arrlve at the alleged deflclency. tte did not use a

test perlod, but rather enployed the "underpayoent methodrr over the course of

the audlt perlod.



-7 -

20. The $40,909.44 assessment relatlng to sal-es of flxed aaset{t ln conoectlon

with the sale of two Sloants stores has beea reLLeved tn ltghc of further

documents provlded by Sloanfs.

2L. The $551885.06 assessment relatlng to use tax on flxtures and equl.pment

has been reduced to $11,692.66 in l lght of  later court  declsloae.

22. The totaL amount reualnlng at tssue on the ghlrd audlt 1g $6151349.96,

consisting of $559,197.22 teLaxLng to sales tax, $44,460.0E relatlng to dtgallowe<l

expenses (use tax on recurrlng purchases), and $111692.66 relatlng Eo dlsallored

or sold f lxed assets.

Sunnary

23. The foLLowlng eunmarlzes the orlglnal assegsments, revlslons and totaL

amount,s remalnlng at lssue:

(I)  lst  Assessment (Sloanrs) (Audttor Thomas):
Per iod :  June 1 ,  1973 to  May 31 ,  L977

Alleged Underpaynent of Sales Tax on
grocery sales

Alleged Use Tax

Total

(II) 2nd Assessment (Flneway) (Audltor Johnson):
Perlod: Septenber 1, 1974 to February 2E, L979

(a) Orlglnal Assessnent
Alleged Underpaynent of Sales Tax on

grocery sales
Alleged Unpald Use Tax

Orlglnal Total

(b) Revlsed
Revlsed AlLeged Underpaynent of SaLes

Tax on grocery eales (post conference)
Alleged Unpald Use Tax

Revised Total

$277 ,380 .00
73 ,L93 .12

$350 ,573 .12

$442,594.25
5 ,189 .04

$447 ,783.29

$229  ,598 .62
5 ,1E9 .04

$234,787 .66
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( I I I )  3rd Assessment (Sloants) (Audltor Richards):
Pertod: June 1, L977 to August 31'  1980

(a) Orlglnal Assessnent
Alleged Underpa5rnent of Sales Tax
Sales of Flxe$ Assets

(2  s to res)
Use Tax on Recurrlng Expenses

(window signs, malntenance) **
Use Tax on Flxtures and Equlpnent

Orlglnal Total

(b) Revlsed
[ffeEeA underpayment of sales Tax
Use Tax on Recurrlng Expenses

(wlndow slgns, nalntenance)
Revlsed Use Tax on Fixtures and

Equipnent

Revlsed Total

(a) (1) The total sales tax on

$  271 ,3E0 .00
442 ,594 .25
559,L97 .22

grocery sales as assessed ls:

(flrst aucllt)
(second audlt)
(rntra audtt)
Total

use tax at lssue ls:

( f l rst  audlt)
(second audlt)
( thlrd audit)
Total

$559,  L97 .22

40,909.44

44 ,460 .0E
56 ,885  .06

$701 ,451 .E0

$559,  L97 .22

44,460.08

LL,692.66

$6L5,349.96

24 .

$L ,279 ,L7L .47

(a)(1f) If the confereets proposed adJustment to the seeond aasessmect

is accepted, the total, sales tax at issue beeomes:

$1 '279,17L.47  ( to ta l  o r lg lna lLy  assessed)
- 2L21995.63 (amount of conference reduct lon)
$1 ,066,175.E4 Tota l  Rena in lng  a t  Issue

(b) After revlslons, the total

73 ,L93  . r 2
5  ,  189 .04

56 ,L52 .74
L34,534.90

Relleved ln llght of further documents provlded by Sloants.

Reduced in ltght of later court declslons.
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25. In the stores and perlods under audlt, petltloners had total net

grocery sales of $440, 326,4I7.55.2

26. In the stores and perlods under audlt ,  taxpayers pald $8'966'847.50 ln

sales tax on grocery salee.

27. Uslng a "purchase method'r, Sloanrs computed and pald sales tax on 25

percent of lts net grocery sales at sooe stores, and 26 percent at others,

resultlng in sales tax paid on an average of, 25.455 percent of lts net grocory

sa les .

28. The Audlt Dlvlslon ls not seeklng penaltles or penalty lncerest on any

of the assessmentg.

ADDITIONAL FACTS

29. At hearlng, the Audit Dlvislon conceded that the assessment of uee tax

agalnst one of the related ent l t tes, SLoants Supermarket (Ft le No.31930) '  ia

the amount of $1,92L.06 nas to be exclsed from the proceedlngs aad le not at

issue. Ilencer the aggregate use tax assressment arising fron the firet audlt ls

to  be  reduced by  $ f  ,92L.06 .

30. Sloants3 *a" founded ln 1955 by Leo Meyer and Max Sloan wlth the

acqulsltlonr ollrlerehlp and operatlon of one supernarket located ln Bronx

County, New York. Between 1955 and the present, uore supermarkets rtere acqulred

2 Net grocery sales are computed as gross grocery sales lese amounts
recorded as "sales tax" per cash reglster suomarles (see Flndlng of Fact
rrSrr). Thls teru ttsales taxrf 1g the amount the Audlt Dlvlslonts audltore
deemed to be trsaLeg tax colLectedtr.

3 The teru rrsLoaotstt ls, at tlues, used hereLn as a reference to the
petltloners as a group. Where approprtate and/or necessary, referenca
ls nade by name to speclflc lndivlduaL petltloners.
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by Sloanrs on an ongolng basls. From 1971 through the present date, Sloanre

has maintalned its head offlces at 2 Bennett Avenue ln New York Clcy.

31. Throughout the perlod ln quest lon, 1973 through 19E0, Sloants has

continued to own and operate supermarkets, prlmarlly ln New York Clty. In

March L977, Sloanrs acqulred the Flneway Superuarkete. Both Sloants and

Ftnewayrs tax assessuents (and those of related entltles) are at lseue for

varlous perlods occurrlng before and after the Fineway acqulsltlon.

32. Durtng che audlt perLod, Sloanrs had ao average of 40 storea, lncludlng

about 35 stores fron 1973 to March L977 and about 45 stores from March 1977 to

1 9 8 0 .

33. Sloants has always computed sales tax by uslng the "purchase methodrt,

under whlch Sloanrs pald saLes tax based on the deternlnatlon that 25 percent

of net grocery sales for some stores and 26 percent for others constttuted

taxable 
"a1.".4 

Sloanrs had conslstently used the purchase uethod before Lg73.

It had been audited twlce by the New York Clty Finance Departuent, ln 1970 and

1975, for ear l ler per l .ods, and no def ic lency had been assessed.

The Flrst Audlt

(June l ,  L973 - May 31, 1977)

34. Beginning ln 1976 and continuing through L979, the Audlt Dlvlslon

audited Sloanrs for the perlod June 1, 1973 to I ' lay 31 ,  L977. The audltor,

Mrs. Leslte Thonas, uslng the rfpurchases method", analyzed Sloanrs grocery

The 25 percent stores were denoulnated ttBtt stores and were l-oeated
prluarlly Ln IIarLem, Spanlsh llarl-em and other areas. The 26 percent
stores were denonlnated t'Arr stores and were located prlnarlly ln the upper
East and West stdes of Manhattan.
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purchases ln partlcular weeks and months to cotre up wlth a ratlo of taxable to

nontaxable ltems purchased.

35. Mrs. Thonas tested purchases for the first tno lreeks of Aprl1 L976.

Sloanrs gave her aLl necessrary records and lnvolces for such perlod. Based on

her tests, on August 4, L978, Mrs. Thonas concluded that 23.7 petcent of

Sloanfs grocery sales nere taxable. As calcuLated by Mrs. Thomas 1o her

workpapers, that neant SLoanrs had overpaLd sales tax by over $500,000.00,

because lt had pald sales tax, as noted, on the basls of 25 percent of net

grocery sales for some scores and, 26 percent for others.

36. Mrs. Thomas also audlted for uge tax. She tested two storea durlng

Aprl1 1976. One storets lnvoices of $211.23 fot advert ls lng expenses dld oot

show sales tax on their face, whlch resulted ln a 100 percent'rpercentage of

errort t .  Forty-four percent of the second storere lnvolces ($505.74, out of

total lnvolces of $1,L40.24) for such perlod also dld not shon sales tax on

thelr face. l{rs. Thonas totalled the tno test saroples and arrtved at a 53.05

percent rfpercentage of errortr for advertlslng expenses. She used that perceatage

to assess use tax agalnst all Sl-oants stores and all advertLslng expenses

(totalllng about $850,000.00) for the entlre four-year audlt perlod (June 1,

1973 through May 31, 1977).

37. ltrs. Thomas dld not contact Sloanrs vendors, rlor dld she consult State

records to flnd out lf the vendors had charged and colLected sales tax on

advertlslng sales to Sloants. There lras no wrltten test pertod agreement frou

Sloanrs to cover the expense test. No evldence was presented by elther party

establlshlng or refuting the statlstical valldity of the test. A11 of SLoants

records pertalnlng to the use tax were avallable to Mrs. Thomas lf she had

asked for theu. By contrast, horrever, there ls no evldence or lndlcatloo that
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Sloanrs dld not, at the tlme, acquiesce to the use of test perlod audlclng

technlques. There ls evldence that Sloants oraLly consented to the use of test

perlod and proJectlon audltlng technlques, and, ln facc, expresaed a preference

for such nethods rether than havlng lts personnel expend the tine and effort

asslstlng the audltor and locatlng all records as required for a "detal.l[ recordE

audlt pertalnlng to use tax. Based on the determlnatlon of a 53.05 perceat

error rate, che Audlt  Dlvls lon lnposed a use tax assessment of $73'L93.12.

38. Mrs. Thonas lnforued Sloanrs that her lnltlal purehase method analysla

sholred a taxable ratlo of 23.7 percent. That meant, as noted, that Sloaots had

apparent ly overpald sales tax by over $500,000.00, but owed $73,193.12 ln use

tax. SLoanrs controller asked lf lt would be posslble to offset the alleged

use tax agaLnst the overpaynent of sales tax.

39. Mrs. Thonast supervtsors refused to allow the requested offset, aad

lnstructed her to re-perform her sales tax audlt. Mrs. Thomas expanded the

sales tax test perlod to the entlre month of Aprll 1976. Agaln Sloanrs gave

her all necessary records and lnvotces. This tine she concluded thet 25.04

percent (rather than 23.7 percent) of Sloants grocery aaLes were taxable. Thls

lncrease oeant Sloanfs stll l had apparently overpald sales tax, by the reduced

amount ot $232,752.00,

40. Agaln Sloants sought to have the apparent sales tax overpayneut offset

agalnst the alleged use tax deflclency. Agaln Mrs. Thonas checked wlth her

supervlsors, and wlth the Albany offlce of the Audlt Dl.vlsion, and agaln waa

told to re-perform her audlt. Thls tlne she compared the Aprll 1976 ftgures to

purchase lnvolces frou Aprll f978 ln an attenpt to "reflnett the audlt but

found' once agaln, that 25.04 percent of Sloants grocery sal-es lrere taxable.
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4L. Mrs. Thomas testlfled unequLvocally at the hearlng that she was satlsfled

wlth the accuracy and rellablllty of the purchase nethod she had uged, and that

she was "prepared to close out the audlt based on the purchase testrf.

42. Upon Sloants repeated requests for credlt for lts overpa1rment of salee

tax, Mrs. Thomasr supervlsors lnstructed her to return once agaln to Sloants.

Thls tlne she examined Sloants workpapers upoo whlch lts sales tax returns ltere

calculated, for December 1976, whlch workpapers lncluded a sunmary of the

amounts rung up on the ttsaleg taxtt keys on the Sloants stores cash reglsters.

For that month, for the stores Mrs. Thomas exaoioed, the amount ruog up on the

reglsters as ttsales tax'r nas 7.1 percenc uore than the eales tax Sloants had

pald. Mrs. Thomas took the 7.1 percent flgure for the slngle uooth of December

L976, froo soue of the stores, aod proJected lt over the entlre four yeare of

the audlt perlod, for all of the stores, to produce a sales tax deflctency on

grocery sales of more than $277,380.00. Pet l t loner notes that thls proJect lon

of 7.1 percent was used even though workpapers lrere avallable frou whlch a

speciflc percentage ("sales tax'r per registers versus sales tax pald) could

have been determined nonthly for each store for the entlre audlt perlod.

Ilowever, petltloner dld not present, at hearlng, evldence to show the sPeciflc

comparatlve percentages for each lndlvldual store for any of the other 47 uonths

of the 48-nonth audit perlodr and whether such pereentages were hlgher or lower

than 7 .1  percent .

43. Sloants protested this recomputatlon, assertlng ehat (a) the regult of

uslng thls rrunderpaytrent uethod'r conflicted dlrectly wlth the results of the

Audlt Dlvtslonts onn purchase aaalysls audlts; (b) the sales reglster sumnarlee

were patently unretlable because of obvlous cashler errora; and (c) the etagle

month of Decenbet 1976, used for only some of the stores' rtas conpleteLy
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unrepresentative and records were avallable from whlch to determlne speclflc

percentages. The Audtt Dlvlslon has reJected these arguments, clalmlng ln

effect that anythlng rung up on a sales reglster as 'rgaleg tax'r has to be pald

to the State even lf lt was rung up ln error.

The Second Audlt lFlneway]

(Septenber 1, L974 - February 28, L979)

44. In Apr1l L978, the Audlt DivLslon commenced a second audlt, coverlng

the FLneway stores for varLous perlods from Septenber L974 to February 28,

Lg7g.5 The audltor, Mrs. Anella Johnson, had Just started worklng for the

Audit Dlvlslon and was dolng her first supermarket audlt. She and her supervtaors

agaln chose the purchase method as the lnltlal method of audlt analysle.

45. Mrs. Johnson performed a purchase analysls for one etore for Septeuber

L978. Using Sloanfs checkbooks and invotces she analyzed Sloanra payments for

that month and concluded $50,060.00 out of $145,043.00 Ln purchases pal.d for

were taxable. Involces of about $16,541.00, she later clalned, were t tmlselng'r .

46. Uslng her analysls of Septenber pa)ruents, Mrs. Johnson concluded that

34.5 percent of that storets purchases, and thus of l ts sales, l rere taxable.

She made no attempt to flnd out lf the varLous Flneway stores had dlfferent

product, mlxesr oor any attempt to flnd out lf there had been changes ln product

mLx over tiue.

Flneway conslsted of 11 different corporatLons, 10 of which were audlted
by the Audlt Dlvlsion. After thelr acqulsltLon ia March L977, Sloants
converted the Flneway scores to Sloanrs stores and consolldated the
varlous Flneway entLt les lnto Sloants as of Septenber 1, L977. For that
reason there were 10 dlfferent as€,essments lssued for the perlod prlor to
September L977, but only one for the perlod thereafter.



_ 1 5 _

47. Mrs. Johnson proJected the 34.5 percent der lved from her test to the

total  of  about $61,000,000.00 of grocery sales by al l  Flneway sEores over the

entlre audlt perlod. By nottces dated December 20, L979, the Audlt Dlvtslon

lupoaed a $442,594.25 saLes tax def lc iency on Sloants (as FLnewayrs successor)

based on this 34.5 percent project lon.

48. Petltloners note that lncluded ln Mrs. Johnsontg Septenber 1978 teat

were the followl.ng ltens:

a) paynents of bills daced August and Occober 1976 (1.e. paSi'oents for

months other than the September test oonth utlllzed);

b) bllls for more than four weeks ln Sepcenber;

c) paynents made ln early Septenber, whlch related to purchaees ln

prlor Ronths;

d) the Lncluslon of some ttems as taxable that were allegedly not

taxable and the adnisslon by Mrs. Johnson that she could aot always ascertatn

from the Lnvolces lf ltens were or ltere not taxable;

e) paynents made ln September, whlle adnlttlng knowledge that paJruentg

were not always on a monthly basls.

49. At a pre-hearlng conference on 0ctober 6, 1981, Sloants asaerted that

Mrs. Johnson's audlt was completely lnvalld. Thereafter, on January 13 and 15,

1982, Mrs. Johnson performed a new audlt ustng a nethod of analysls entlrely

unrelated to the purchase method. 0n orders fron her supervisors, Mrs. Johngon

used the same ttunderpayment method'r that Mrs. Thonas had been ordered to uae on

che flrst audlt after she had repeatedly found that Sloanrs had overpald gal-ea

tax under the purchase method.

50. Flrst, Mrs. Johnson reviewed the suomaries of ttgaleg taxtt as rung up oo

the sales reglsters for the former Flneway stores for the perlod froro September I'
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L977 to February 28, L979 (I .e. ,  for che perlod after the consol ldat lon of

Sloanrs and Flneway). She gan that Sloanrg had rung up ttgaleg tax", on lts

reg ls te rs ,  o f  $5411107.00 ,  bu t  had pa ld  sa les  tax  o f  $4701774.00 ,  fo r  an

al leged "underpaynent" of  $70r333.00 or 14.94 percent.  She took che L4.94

percent "underpaSruent[ and proJected lt for the entlre audlt, for all Flneway

stores, for all perlods both before and after SLoants acquleltlon of Flneway.

51. Mrs. Johngon made that couputatlon, whtch by ltself resulted ln a total

def lc lency of $159,265.00 for the period pr lor to Sloants acqulsl t lon of

Flneway' even though all of Finewayts general, ledgers and sales tax returos

were avallable t,o her for the entlre audlc perLod such that she could have

computed the actual anounts of eales tax per reglsters less sales tax pald for

each store. NonetheLessr the Audit Dlvleion projected the 14.94 percent

underpaynent flgure to the pre-acquLsttton period whlch result, when coobl.aed

wlth the post-acqulsl t l .on amount of $70r333.19, resulted in a post-conference

revlsed assessment agalnst Sloanrs ln the reduced amount of, $229,598.62.

52. Sloanrs nalntalns that the revlsed assessment on the second audlt was

lnproper because (a) lt was, ln effectr 4 new audlt based on a new theory end

lssued after the expl.ratLon of the statute of llnltatlons goverolng the audlt

perlod; (b) as with the flrst audit (Mrs. Thomast audLt), lt relled totally on

lnaccurate reglster sunnarles; and (c) tn any event, there lras no basis for

proJecttng the 14.94 percent alleged underpaynent derlved fron flgures after

the Flneway acqulsitlon backward to the perlod be_fore the acquLsltion (see

Flndtng of Fact "53" lnfra).

53. Flnewayte former Presldeng, Mr. Iloward

hearlng that prlor to the Flneway acqulsttlon

pald sales tax based on the amount,s rung up on

Schnelder, testlfled at the

by Sloants, Flneway had alwaye

its reglstera as sales tax and
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showa ln lts general ledgers as "saleg tax collected". Thls teetluony was

supported by a conparlson of the Flneway generaL ledgers wlth lts actual sales

tax returns. Thus, Sloanfs asserts that Mrs. Johnsonfs backward proJectlon for

Flneway prlor to Sloants acqulsLtlon of Flneway requl.res,ln and of ltsel-f, a

reduct, lon of the (Flneway) sales tax aesesament froru $229,598.00 to $70r333.00,

a  d i f f e r e n c e  o f  $ 1 5 9 , 2 6 5 . 0 0 .

54. Mrs. Johnson also perforned a use tax audlt pertalning to Floeway. She

reviewed f ixed asset bl l ls for 1978, f lnding that lnvolces total l lng $37,891.00

dld not state sales cax on thelr faces. Of that, amount, $371413.00 related to

a slngle purchase of cash reglsters fron BLddle Purchasiag Conpany ("Blddle'r).

Mrs, Johnson uade no attempt to contact Blddle, nor to check any Audlt Dlvlslon

records to see lf sales tax had actually been collected and pald over by

Btddte. Mrs. Johnaon computed a pereentage of disallowance based on the Btddle

lnvolces, appl-ied that percentage to all stores for the entlre audlt perlodl

and came up wlth a use tax assessment of $51189.00.

55. At the hearlng, Mre. PatrLcia Morrettl, who was enployed by Blddle

durlng the perlod ln questlon, testlfled that Blddle dld colLect eales tax on

cash register purchases by supernarkets. She explalned that Blddlets lnvolces

were ln two parts. The top part showed Just the amount of the sale; the other

part gave a breakdown of all ltens, lncludlng sales Cax. Sloants ualntaLne

that ltrs. Johnson may have looked at only the top part of the lnvotces when

performlng her audlt. No Blddle lnvoices were submltted ln evidence.

The Thlrd Audlt

56. A thtrd

for the perlod

(June I ,

audttr conducted

from June L977 to

L977 - August 31, 1960)

by Mr. Arthur lllchards,

August 1980. The Audit

covered Sloanfg etoreg

Dlvlslon asgessed a
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sales tax deflclency of $559, L97.22, based on the "underpayuent method'r, slmply

by taklng the "sales tax" per Sloanrs cash regtsters (fron worksheets) and

comparing it to the tax actually reported and pald by Sloanfs. Thus' the

accuracy of the sales tax aspect of the thlrd audlt depends 1o lts entlrety on

the accuracy of the anount,s rung up as treales taxrr on the cash reglsters.

57. Mr. Rlchards aLso perforued, as a check, a purchase test. He analyzed

Sloants purchases ln Novembet L979 and found 26.4078 percent lrere taxable. If

appl led co Sloanrs net grocery sales of $217,320,349.00 for the ent lre audit

perlod, that would have resulted Ln taxable sales of $57 1389r520.00r €la compared

to $55r7L0,360.00 on whlch Sloanr.s pald sal.es tax, thereby reduclog the gales

t,ax aesesament on the thlrd aurlLt  f ron $559 , Ig7.22 to $134,332.00.6

58. Mr. Rtchardg also assessed $142,254.58 in use taxes. The Audlt Dlvlslon

has stlpulated that $56,L52.74 of that amount remains at lsgue, of whlch

$44,460.08 relates to recurr ing expenses and $1I,692.66 to f lxtures and equlpment.

59. On recurring expenses there was a wrltten tttest perlod agreementtr,

lncludlng a notatlon thereon by the taxpayer that its agreement to a test dld

not prevent lt 'rfrod dlsagreelng wlth any lteus lncLuded ln the teet or the

results of such test".

60. [tr. Rlchards began by testing recurrlng expenaes for November L979.

Wlthout requestlng or receLvlng any further l 'rltten test perlod agreement, he

expanded his test to cover the addltlonaL nonths fron August 1, 1979 through

After consultlng hls supervLsors ln Albany, Mr. Rlchards dld a purchase
test for a second uonth, August 1980, and concluded that 31.7008 percent
of purchases nere taxable. IIe then conblned the 26.4078 and 31.7
percentages and arrlved ac 30.15 perceut. The Audlt Dlvlslon did not use
that flgure ln conputl.ng the assessaent on the thlrd audtt and SLoants
contends Lt ls trrelevant, not,lng that August fur a tthightr Donth for sales
tax ln terms of a hlgher proportlon of taxable ltems belng sold.
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July 31, 1980. 0n chat basler he computed dlsal lowances of 36.9938 percent for

wlodow slgns and 1.175 percent for repalrs and malntenance.

6L. Mr. Richards was aware that Sloants wlndow slgn vendors had changed

before the test perlod, but made no attenpt to contact elther the old or the

new veodors to ask lf sales tax had been charged or paid ovet. Ee later

reduced hls dlsallowance on window slgns fron 35.9938 percent to 35.4E percent'

applled that percentage to alL stores for the entlre 38 nonth audlt perlod' aod

came up wlch an assessment of $43,324.08. IIe followed the same or a slmller

procedure when projectLng the 1.175 percenc repaLrs and nalntenance dleallowance'

and came up wlth a disallowance there of $11135.00. These two flguree total

the $44r460.08 use tax asaesstrent based on recurr lng expenses.

62. As for flxed assets, Mr. Rlchardsr analysls of purchasee of fixtures

and equipment resulted Ln $146,150.00 of addltlonal taxable ltems and $11,692.66

addltional- tax due. Ile based the entlre assessment on (a) sal-es tax not stated

on the lnvolce, or (b) inablltty to locate the involce. A portlon of the

assessnent lras based on Blddle lnvolces, on whlch Mrs. Morrettl testlfled that

sales tax was collected. Mr. Rlchards made no attempt to eontact the vendors,

nor to check the State's records to see lf salee tax had ln fact been pald.

63. Sloanrs asserts that the followlng evldence estabLlshes that Sloan's

pald the correct amount of sales tax uslng a purchase analysla method wlth a

resultant taxable purchase ratlo of 25 percent for some stores and 26 percent

fo r  o thers :

a) The Audlt Dlvlslonfs (Mrs. Thomast) ovm purchase test, on whlch she

was prepared to close out the flrst audlt, showed that 25.04 percent of

Sloanrs purchaseg vrere taxable.
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b) Two extenslve purchase tests by Sloants showed that 25.7 percent of

lts purchases nere taxable.

c) A sl.x-uonth test (conducted durlng the perlod of the thlrd audlt) at

a Sloanfs score equLpped wlth conputerlzed "scanner" registers (whlch

nlnlmlze or ellmlnate caghler errors) showed that when sales tax was rung

up correctly on the reglsters (autotratically ln the case of the gcanner

reglsters), Sloants actually overpald using the purchase nethod.

64. More specLflcally, Sloanrs notes the followlng:

a) The Audlt DLvisionrs own auditor, Mrs, Leslle Thouas, performed an

extensive purchase test of Sloanrs purchases for Aprll L976. Even after

'rrefLnlng" her test several tlnes, ghe stllL concluded that, at most' 25.04

percent of eales were taxable. She was prepared to close out the audit on

that basis lrlth the recommendation that no addltlonal sales tax be assessed

for the enElre four-year audlt perlod.

b) Sloants also performed l ts own purchase tests.  I ts f l ret  tesc'  ln

L978,  covered purehases  o f  $+ ,645,66L.00 ,  o f  whtch  25 .7  pe tcent  o r  $1 '195,838.00

were taxabl-e. Sloanrs second purchase test, for March 1983, aLso showed a

taxable rat lo of 25.7 percent.

65. Sloanrs has conslstently nalntalned that caehlersr errors produced

substantial overstatements of amounts rung up as ttsaLes taxtt on lts cash

reglsters. Subsequent to tssuance of the aesessuents at lssuer the Audlt

DLvlslon asked lf Sloanrs had any stores with ttscannertt equlpnent, because

scanners mlnLnlze or eLlulnate cashler errors and would provlde the Audlt

Divlslon wlth some evldence as to whether Sloants posLtLon was in fact correct.

66. Sloanrs had one such store, located at Broadway and 110th Street ln New

York Clty. Sloants and the Audlt Dlvlslon agreed to conduct scanner tescs at
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thls store for the slx-month perlod spannlng January to June 1980' wlth such

perLod chosen by the AudLt DlvLsl.on. The test results showed that Sloaots

actual ly col lected $35,621.00 ln sales tax. Uslng the purchase method, Sloante

had pald $351015.00 ln saLes tax. Thug, wlth cashler errors nlnlmlzed or

ellnlnated, Sloanrs had overpald sales tax due.

67. Sloants pronptly dellvered the above results aceompanled by all underlylng

documentatlon, lncludlng the computer data base, to the Audlt Dlvlsloa.

68. Sloanrs malntalns that the followLng evldence estabLlshes thac the

anounts rung up by cashlers as t'saLes taxtf on Sloanrs caeh regtsters were a

wholly unrellable basis for assesslng sales tax due:

a) Summary sheets and actual register tapes lntroduced at the hearlng

dlsclosed wtldly varylng and obvlously erroneoua aoounts of rrsales taxrr

rung uP.

b) Working wlch cash reglstere actuaLly ln use durlng the audlt,

Mr. Thonas Hennelly (Sloanrs fortrer Dlrector of Securtty) denonstrated

exactly how those errors occurred. Hls testimony was that there were

errors on average of $15.00 to $20.00 per day per store.

c) The Audlt Dlvislonts audltors adnitted thac they routtnely use the

purchase analysls nethod of audltlng and that they conslder reglster tapes

whlch do not speclfy lndlvldual ltens sold unrellable.7

d) Audlt DivLslon audlt guldellnes reflect chat the Audlt Dlvlelon

ltself considers reglster tapes, without speclflcatlon of lndlvldual Ltens

Scanner reglsters, by contrast, generally spectfy the lndlvldual tteos
belag sold.
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thereon, to be unrellable for purposes of verlfying that tax was accurately

inposed and coLlected on all taxable Ltems sold.

e) Sloants personnel testlfled to the lnaccuracy and unrellablllty of

the tapes.

69. Sloanrs Lntroduced actual store sumnary gheets fron the audlt perlod'

for ten of its stores tn the perlod from August 1976 to October L976. The

surmary sheets were cooplled dally by the store managers and sent to Sloants

ualn offlce. They reflected the amounts rung up on the varlous keya on each

sales reglster in each store for each day.

70. Comparlng the entrLes ln the rttaxrr category and the trtaxable grocerytt

category revealed that the ratlos of tttaxtt to tftaxable grocery", whlch should

have been 8 percent, fluctuated wlldly. The enormous varlatlons, from atore to

store, reglster to reglstef,, day to day, were the obvlous results of nunerous

cashler errors on nuoerous lndlvldual transactlons. Sloants aggerts that the

extent of those varlattons, standlng alone, establlsh that the amounts the

cashLers rung up as tttaxtt were hopelessly undepeadable lndlcators of the tax

actuall-y coll-ected and due.

7I. Moreover, the same varlatlons, taken cunulatlvely, conslstently overstated

the ratlo of tax to taxable sales. The total tttax" rung up on the suunary

sheets was $37,901.00, whlLe the total  " taxable grocerytt  rung up wae $3801895.00.

Thus, the 'rtaxtt was 9.95 percent of trtaxable grocerytt rather than 8 percent.

72. Sloants also lntroduced a group of actual cash regl.ster tapes from the

audlt perlod. In aLmoet every case, the trtax" rung up on each partLcular cape
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\ras more than 10 percent of rftaxable grocery" per such tape. In many casea'

"tax" had been rung up when there lras no taxable ltem at aU..8

73. As addttlonaL evldence Ln contestlng the Audlt Dlvlslonrs reLlance on

the reglster tape regults, Sloanfg also offered the testlnony of Mr. Thonas A.

Hennelly. Mr. Ilennelly was flrst enployed by Sloanrs ln 1961 and for ten yeare

(1969 through L979) had been lts Dlrector of Securlty. In that posltlon, he

had been in charge of, lnter aLLa, cash reglster matcers. Ile had recelved

dally cash reports fron all stores and nthousands'r of reports of caeh reglster

errors from lndependent shopping servlces, store supervLsore, and hls own

securlty staff.

74. Mr. Hennelly testifled that a prlnclpal cash reglster error lnvolved

charglng of ltens by cashlers to the wrong department. The cashlers, tnstead of

hitting the "taxable grocerytt key, or the |tanount tenderedr key, would hlt the

tttax'f key. It was part of Mr. Hennellyts dutles to anralyze such errora and he

dld so regularly

75. Mr. Hennelly demonstrated, on the three types of cash reglsters Sloanrs

actual-ly used durlng the audlt perlod, how the cashlers could easlly hlt the

rrtaxrr key instead of the proper key. Mr. Ilennelly teeclfled, on the basls of

more than ten yearsr lntlnate tnvoLvenent wlth the subJect, that the cruclal

error -- hLtting "tax" lnstead of the proper key -- occurred oo a regular

basis. He knew of thts eror and Lts frequency from his and hls stafffs

Subsequent to the audtts a large portlon of Sloanrs reglster tapes,
orlglnal. lnvolces and other documents, whlch were stored ln the
subbasement of one of Sloan's largest etoresr were destroyed by water
damage when a sprlnkler {rystem plpe burst at the storage locatlon caustng
severe fLoodlng ln the storerg basement and subbaseuent.
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studles and analyses, and frou hls personal observatlons of register operatlon

by Sloanfs cashiers.

76. Mr, Hennelly went on to ldentlfy a maJor eource of the errors as

inexperlenced cashLers. Ile descrlbed then as followg:

"Most of then nere parc-t lme, 16-year olds.. . . t t

"Turnover lras tremendous, approxluatel-y four months [average lengch
of euploynent] ."

77. Mr. Hennelly also explalned why an error ln hlttlng the "taxtt key

cannot "cancel out'r. Once a taxable lten ls rung up, the reglster locks

Ln and the cashler cannot tocal out and conclude the transaction uncll she

or he takes a tttaxable totalrr and enters a "tax" anount.9

78. The Audlt Dlvlslonrs audltors adnttted that when audltlng supermarketa,

they do not normally pay attentlon to the aoounts rung up as "eales taxrf,

but rather normally use the purchase method of audlt analysls to verlfy

the accuracy of a taxpayerrs calculatlon and renittance of tax.

79. Mr. Gary Meyer,  Sloanrs presldent,  test i f led that Sloanfg never

used trsaLes taxrr flgures per reglster summarles to compute saLes tax due

because:

"we found through experlence that the sales tax that was lndlcated to
be col lected by the cash reglster was not accurate.t t

IIe went on t,o explaln:

'rwe found the cashlers lrouLd make nlstakes ln recordlng sal-es, rlng
ltems that were supposed to be taxable ltems as tax, and occaslonally

9 The regLsters used by Sloants during the perlod 1n questlon dld not
calculate tax, but rather the operator nas reguLred to take the taxable
total, read che amount of tax due thereon from a tax chart and then enEer
such amount as tax.
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they would rlng the amount of caeh that lras tendered in paynent for
the sale as tax because the keys were tn close proxlmlty.'l

80. Mr. Mllton Cohen, Sloanrs controller durlng nost of the audlt

per lod, test l f led that the cashlers were:

"inexperlenced, young and untralned. And when they [rang] up the
numbers on the reglster, they [were] not anare of an error. The
errors that they [could] create causlng a hlgher sales tax payable
[were] far greater than the errors they could.. .create 1o other
dlreet lons.I t

81. Due to Sloanrs bellef that the pervasive cashler errors caused

the "sales tax colLected'r flgures ae rung up on Sloanrs cash reglsters to

be fully unrellable, such flgures were never entered Ln Sloanrs general

books of account and were cever used for any corporate purpose other thatr

as a component of total salesr and, were never used to compute sales tax

. 1 0cue.

82. In order to monltor cashter accuracy, petltloners Ealntalned an

ongolng practice of conducttng shopptng tests known as "basket checke",

whereln anon)rurous purchasers buy baskets of goods and go through the

checkout process to monltor cashler honestyr courtesy and accuracy. About

60 to 80 such checks are done each month at a rate of one or tlto per

store, wlth more done ln problem stores. Report,s are generated and senc

to Mr. Ilennelly as a result of these tests.

83. The types of cashier errors found on the shopplng tests lnclude

enterLng the wrong price (by nunber transposltlon and, eometlnes, by

Sloanrs now uses electronlc cash reglsters, lntroduced after
the audlt pertod. Because the new regtsters do not have tax
nain type of error that prevlously occurred no longer occurs.

the close
keye, the

10 of
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intentlonal misrlnglng), entering the itern under the nrong departmental

headlng, rnlscountlng the nunber of ltems (e.S. flve cans instead of elx),

etc. About 50 pereent of the test,s resulted Ln no ef,rors, whlle the wrong

regtster key was hLt on about 5 percent of the tests. In addLtLon,

cashler error was phystcally observed by store manageta and securlty

personnel, and also was noted through the occurrence of varlances from the

usual proflt uargLns calculated on a per deparcoent bagts.

84. Petltioners descrlbed the proper nethod of operatlng the cash

reglsters in use durlng the perlod ln questlon as follows:

(a) rtng ln the Ltems belng purchased, punchlng the approprlate

department keys (e.g. meatr producer taxable grocery'  etc.) ;

(b) punch the 'rtotal" keyl

(c) the register locks autouatlcally untll the "taxable tota|t

key ls punchedr upor whlch the reglster sums the amount of

the taxable ltems purchased as prevlously entered into the

reglscer;

(d) ttre cashier flgures the tax due on such taxabLe total of

purchases per the tax chart, enters lt on the reglster and

punches the tttax'r key;

(e) ttre cashler again punches the 'rtogal'r key and the resultant

amount (purchases pl-us tax) ls the total due from the customer.

As notedr 4nd as observed on the physlcal reglsters produced at the

hearlng, the tax key was not segregated but was ln close proxlnlty to the

other keys on the reglster.

85. Wlth respect to the assessments agalnst Messrs, Meyer, Karsch and

Cook, only sales tax (and not use tax) was assessed. It ls petltlonerel
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posltlon that the three tndivicluals were not responslble persoos who,

elther slngly or collectlvely, wlllfulLy falled to remit taxes properly

owlng to New York State. Furtherr petltloners note that the lndlvlduals

nere assessed for the perlod June 1, 1977 th,tough August 31' 1980 aad that

the assesaments were Lssued on November 30, 1981. In thLs veln, Petltlooerg

assert that consents extendlng the perlod of lloltatlonsr se executod by

the corporate entttles whose aesessments form the underl-ylng basls for the

assessments against che three lndlvlduals, apply only to such corporate

entitles, and that the lndlvldualsr assegaments for the perlod June 1,

1977 through August 31, 1980 are barred by the operatl.on of the statute of

l ln l tat lons (Tax Law $ 1147lbl) .

CONCLUSIONS OF LAI{

A. That sectlon 1138(a) of the Tax Law provldes, ln part, that lf a

return requlred to be flled ls lncorrect or lnsufflclent, the Tax Gonnlssloa

shall determlne the amount of tax due on the basis of such Lnforuatlon as

may be avallable. ThLs sectlon further provldes that,, lf necessary, the

tax Eay be estluated on the basls of external lndlcee.

B. That Lt ls well settled that where a taxpayer does not malntaln

and uake avallable such records, lncl-udlng source documents, as w111 allow

the establlshnent of an audlt trall and enable verificatlon of the accuracy

of returns fll-edr the Audlt Dlvislon nay reeort to lndlrect audit nethodology

in carrytng out lcs audlt functlon. However, tn deterninlng the amount of

a sales tax assessment, lt is the duty of the Audlt Dlvlslon to select a

nethod "reasonably calcul-ated to reflect the taxes due" (Matter of Grant Co.

v. Joseph, 2 NY2d L96, 206; Matter of Meyer v. State Tax Counn., 6L ADzd 223'

227, Lv denled 44 NtZd 645). In turn, when the Audlt Dlvlslon enploys such
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a method, it becomes lncumbent upon the petltloner to establlsh

gf Meyer v.  State Tax Gounn.,  supra).

error (Ntatter

C. That petltloners dld malntaln books and records of thelr buslness

operatlons lncludlng records of purchasee and recelpts' whl.ch records were

made avallable to the Audlt Divlslon for varLous perlods as requested. Eowever,

these records were lnsufflclent for verlflcatlon of taxable sales, tnaemuch

as the Audlt Dlvislon could not determlne frou such records, lthether tax had

been charged oa all taxable items or whether the proper amounB of tax had

been charged ln each lnstance. In thls regard, lt is clear that even lf cagh

reglster tapes had been avallabLe for all audlt perlodsr Ehe type of tapes

produced by petitlonersr reglsters lrere not sufflclent to eubstanglate proper

lmposltlon and collectlon of sates tax. Accordlngly, the Audit Dlvleloa lrae

entltled to resort to lndlrect audltlng technlques, lncludlng the use of a

purchase anaLysls, ln an effort to eatlmate whether the aoount of tax reported

and pald by petltloners was correct (Matter of Llcata v. Ch1r, 64 NY2d 873).

D. That, by the evldence subnlttedr petltloners have uet thelr

burden of provlng that the returns as flled accurately reflected the

proper amount of sales tax due, and that the doLlar flgures underlylng the

percent,ages proJected ln arrlvlng at the sal-es tax assessuents were

unrellable and erroneou€r. The docuuentary and teatlnonlal evldence

adduced by petlcloners bears out the assertLon that the dollar amounts

totalled on the reglsters as ttsaLes taxtt were, Ln factr euttrely unrellable

as an lndicatlon of the amount of tax collected and owlng by petltloners.

Ilencer projections of percentages derlved therefroo would not result ln a

relLable lndlcatlon of tax due. Further, the results of the Audlt Dlvislonrs

own lnltlally chosen nethod of analysls (the purchase nethod) supported
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the accuracy of petltloneret reporttngr and tended to refuEe the rellablllcy

of the results of the "underpayment uethod" upon whlch the eaLes tax portlone

of the lnstant aasesanents nere based. Finallyr and nost persuaslve, le the

result of the scanner reglster test, a six-oonth test selected and requlred

by the Audit DlvLslon. Such testr utll lzlng cash reglster technology

aceeptable t ,o the Audlt  Dlvls lon (see 20 NYCRR 533.2tbl l2l) ,  strongly

supports the conclusion that petitlonersr nethod of calcuLatlng their sales

tax lLabillty durLng the periods in questlon resulted io a far rnore accurace

reporting of such llablllty than the method enployed by the Audlt Dlvlsloo ln

arrlvlng at the amounts of sales tax as assessed. Accordlngly, petltlonere

are entltled to cancellatlon of the salee tax portlons of the assessDents

result lng frou each audlt .1l

E. That the varl.ous nethods of analysls employed by petltloners ln

calculatlng thelr llablllty and flLlng thelr returnsr and by the Audlt

Dlvlslon ln audltlng Ehe same, are lndlrect xcethods deslgned to arrlve at

sooe reasonable approximatlon of the a.mounc of tax due. Glven euch methods'

lt has not been shown by any of the Audit Dlvlslonts teste, or by petltlonersr

evldence, wlth any degree of exactltude that petltloner conslstently

overcollected and gglpald sales tax. Thus, whlle petttloners have meE

thelr burden of refutlng the sales tax assesnnents ae lssued' petltloners

have not proven or set forth a basLs upon whlch a refund of saLes tax woul-d

be allowable.

Thls declslon should not be coostrued as sanctionlng
of calcuLatlng sal-es tax 11ab111ty, but rather allows
have, under the facts presented, met thelr burden of
results by provlng errors therein.

petltlonerst method
that petltloaers

refutlng the audlt

1 l
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F. That petltloners have not presented such evldence as narrants

further reductlon or cancell-atlon of the use tax assessments resultlng

from any of the three audlte. No proof has been adduced that tax was pald

on any of the ltems glvlng rlse to the calculatlon of the use tax deflclencies.

The testlmony of a former employee of one of petltlonerst vendors, to the

effect that tax was collected on ltens sold to petltloners, doeg not

support cancellation of the use tax asseasnents. It remalns petlEloneret

burden to dlsprove the assessmeot, and petltioners Eay not do so by alleglng

the Audlt Dlvlslon was remLss in not checklng wlth petLtlonersr suppliers

t,o see that tax was pald on purchases by petltloners. Accordlngly' exeepC

as reduced prlor to the hearlng and except as to the amount conceded at

hearlng (see Flndlng of Fact, rr29r'), the use tax aseessmencs agalnst

pet l t loners are sustalned.

G. That lnasmuch as the sales tax portlons of the aseessEents are

being cancelled, upon whlch were predlcated the lndlvldual assessments

against Messrs. Meyer, Karsch and Cook, the questlon of these indlvlduaLsr

personal llablllty ls, ln effect, rendered noot and the assefrsmenta

agalnst the three lndlvlduals are cancelled.

It, That the petltlons of Sl-oanrs lloldlng Corp., Flneway Supernarkets,

Inc., and related corporatlons, and Gary Meyer, Stephen Karsch and Vlucent

Cook are granted to the extent lndtcated by Concluslons of Law trDtr and

rrcrt' the notlces of det,ermlnatlon and denands for payment of sales aod use
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taxes due are to be reduced ln acccordance therewlthr 8nd ln accordance

wlth the partiesr stlpulated reductlons noted ln Findlngs of Fact rr20'r,

tf2ltt and "29'ti and such notlces, as reduced ln accordance herewlth, are

sustalned.

DATED: Albany, New York STATE TN( COMMISSION

MAY 2 61997
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APPENDIX IIAI'

NAME

Rlverdale Corp.

Broadway Food Dlscount Gorp.

East End Food Store

Granger RiverdaLe Corp.

Ilolcllng Corp.

Ilolding Corp.

Ilolding Corp.

ltoldlng Corp.

Iloldtng Gorp.

Iloldlng Corp.

Ilolding Corp.

Polo Grounds Corp.

Supermarket, Inc.

Unlverslty Ave. Corp.

UnlversLty Ave. Corp.

Unlversl.ty Ave. Corp.

VllJ.age Corp.

York Ave. Food Store Corp.

72ad St. Corp.

78 th  s t .  Corp .

E4rh sr.  Corp.

86rh Sr.  Corp.

86rh sr .  corp.

92nd St .  Corp .

FILE (TAB) NO.

41437

41442

41447

4L445

4L457

4r458

4L459

41460

41461

4L462

4t463

4L44L

3 1930

4L436

41443

4L4s3

4r436

41450

41454

41446

41433

4144E

41456

41439
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APPENDIX rrArr (cont.)

S loanrs  98 th  S t .  Corp .

S loanfs  120th  St .  Corp .

S loanrs  l38 th  S t .  Corp .

S loanrs  l50 th  S t .  Corp .

S loants  162nd St .  Corp .

S loanrs  170th  St .  Food Gorp .

S loanrs  308 Corp .

S loants  355 Corp .

Sloants l lo ldlng Corp.

Gary Meyer
Off lcer of Sloanrs HoJ-dlng Corp.

Stephen Karsch
Off lcer of Sloanrs Holdlng Corp.

VLncent Cook
Off icer of Sloanrs Holdlng Corp.

Sl-oanrs lloldlng Corp.

InternatLonal Cadman Corp.

Internatlonal Payables, Inc.

Internat lonal-  Sheridan Sq.,  Inc.

In te rnaEionaL 3 ls t  S t . ,  Inc .

Internat lonal 62nd St. ,  Inc.

Internat lonal 74th St. ,  Inc.

Internat lonal 89th St. ,  Inc.

Prl.me Beef Supermarkets, Inc.

Primeway Foods, Inc.

Ftneway Supermarkets, Inc.

FILE (TAB) NO.

4L435

4L449

4L455

41440

4L434

4L444

4L45L

41452

38030

3E527

36527

38528

41432

29016

29013

29014

290L2

290L5

29216

292L7

292L8

292L9

2901 I


