
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petltlon
o f

29-37 West 52nd Street Corp.
dlbla New York, New York

and Maurlce Brahms, as Officer

for Redeterminatlon of a Deficlency or Revislon
of a Determination or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Per lod  9  /  L /77-2 /28  182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet !1. Snay, belng duly sworn, deposes and saye that
he/she is an employee of the State Tax Conmlsslon, that he/she ls over 18 years
of age, and that, on the 28th day of August, L987, he/she served the withln
not lce of Decision by cert l f ied mai l  upon 29-37 West 52nd Street Corp.,  dlbla
New York, New York and tlaurice Brahms, as Offlcer the petitioners in the withln
proceeding, by encloslng a true copy thereof in a securely sealed postpald
\ilrapper addressed as follows:

29-37 West 52nd Street Corp.
d/b/a New York, New York
and Maurlce Brahus, as Offl.cer
19  West  44 th  S t ree t
New York, NY 10035

and by depositlng same enclosed ln a postpaid properl-y addressed wrapper In a
post offLce under the exclusive care and custody of the Unlted States Postal
Servtce withln the State of New York.

That deponent further says that the sald addressee is the petltioner
herein and that the address set forth on said lrrapper ls the last known addrese
of the pet l t ioner.

rl

Sworn to before me this
28t^h day of August,  L987.



STATE OF NEI.I YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

29-37 West 52nd Street Corp.
dlbla New York, New York

and Maurice Brahms, as Offlcer

for Redeterminatlon of a Deflciency or Revislon
of a Determination or Refund of Sales & Use Tax
under Artlcle(s) 28 6' 29 of the Tax Law for the
Per lod  9  |  I  177-2128 182.

AFFIDAVIT OF MAILING

State of New York :
s s . :

CounEy of A1-bany 3

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Cornmisslon, that he/ehe ls over 18 years
of ager and that on the 28th day of August, 1987, he served the wl-thln notice
of Declslon by certified mall upon Stuart Snith, the representatlve of the
petltioners in the withln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Stuart Snith
Shea & Gould, Esqs.
330 Madison Avenue
New York, NY 10017

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted Statee Poetal
Service wLthi.n the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petLtioner herein and that the address set forth on said wrapper ls the
last known address of the represent,atlve of the petitloner.

I

Sworn before ne thls
o f  August ,  1987.

to
day

rized to oaths



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y '  N E ' , {  Y O R K  L 2 2 2 7

August 28, L987

29-37 West 52nd Street Corp.
dlbla New York, New York
and Maurice Brahms, as Officer
19 West 44th Street
New York, NY 10036

Gentlemen:

Please take notice of the Deciston of the State Tax Comisslon enclosed
herewtth.

You have now exhausted your rlght of revlew at che admlnlstratlve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng tn court to revlew ao
adverse decislon by the State Tax Cornmlsslon may be instituted only under
Artlcle 78 of the Civll Practlce Law and Ru1es, and must be comeoced ln the
Supreme Court of the State of New Yorkr Albany Countlr wLthln 4 months from the
date of this nottce.

Inquiries concerning the conputatlon of tax due or refund allowed ln accordance
wLth thls decislon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessment Revlelt Unlt
Buildtng /19, State Campus
Albany, New York L2227
Phone #  (518)  453-430r

Very truly yours'

STATE TAX COMMISSION

Taxing Bureauts Representative

Peti t lonerr s Representat lve:
Stuart Snlth
Shea & Gould, Esqs.
330 Madtson Avenue
New York, NY 10017



STATE OF NEI,I YORK

STATE TAx COMMISSION

In the Macter of the Petltlon

o f

29-37 WEST 52ND STREET CORP.
DIBIA NEW YORK, NEW YORK

AND MAURICE BRAHMS, AS OFFICER

for Revislon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 an.d 29
of the Tax Law for the Perlod September l, L977
through February 28, 1982.

DECISION

Petltlonets, 29-37 I'legt 52nd Street Corp. dlbla New York, New York aod

Maurlce Brahns, as officer, 19 West 44th Street, New Yorkr New York 10036'

flled a petltlon for revl.slon of a deternlnatlon or for refund of eales and use

taxes uader Arclcles 28 and 29 of the Tax Law for the perlod Septeuber 1, 1977

through February 28, 1982 (Fl le No. 70674).

A hearlng was held before Dennls l{. GaLliher, Ileartng Officer' at the

offlces of the State Tax ConnlssLon, Two l{orLd Trade Ceoter, New York, New

York, on January 13, 1987 at 1:15 P.M., wlth al l  br lefs to be subnLtted by

Matct. 24, 1987. Petlttonere appeared by Shea & Gould, Esqs. (Stuart Snlth and

Jane Herman, Esqs.r of counsel). The Audlt Dlvlslon appeared by John P. Dugaae

Esq. (Mlchael Glt ter,  Esq. r  of  counsel) .

ISSUES

I. Wtrether petitlons to contest certaln assessmenEs ltere flled wlth the

State Tax Conmlsston lrlthln 90 days of the lssuance of such a{tsteetsnencs as

requlred by seccl .on 1138(a) (1) of  the Tax Law.

II. l ltrether, lf so, €loy portion of the assessnents aE lssue are barrcd as

untiqely by operatlon of the statute of Llmltatlons.
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III. Whether Maurlce Brahms is personally llable for any or all of the

taxes assessed and at lssue ln this proceedtng pursuant to Tax Law $$ 1131(1)

and  1133(a ) .

Iv. Wtrecher the assessment of fraud penalcles (Tax Law $ l las[a][2])

hereln lras approprlate and should be sustalned.

FINDINGS OF FACT

1. On June 20, 1983 the Audit Dlvision lssued to petltLoner 29-37 West

52nd Street Cqrp. d,lbla New York, New York two notlces of determination aad

denands for paynent of sal-es and use taxes due spannlng ln the aggregate the

perlod September 1, 1977 through Februaty 28, L982, and assesslng sales and use

taxes due in the aggregate aoount of $368,327.18, plus interest' together wlth

a fraud penalty equal to 50 percent of the tax aseressed per the noclces (Tax

Law $  1145[a ]  l ,2 I ) .

2. Also on June 20, 1983, the Audlt Dlvlslon lseued to Maurtce Brah,me,

offl.cer of 29-37 West 52ncl Street Corp, d/b/a New York, New York, tlto steParate

notlces of deternlnatlon and demands for pa)tnent of sales and use taxes duer

spannlng ln the aggregate the perlod Septenber I, L977 Elntough Febnraty 2E'

1982, and assesslng saLes and use taxes due agalnst Mr. Brahns ln the aggregate

amount of $255,265.42 plus lnterest, together wtth a fraud penalty equal to 50

percent of the tax assessed. Mr. Brahmsr lras assessed as a person responslble

for col-lectton and remlttance of tax on behalf of the petltloner corPoratlon.

3. In late July or early August of 1963, a separate petltlon ln respoasc

to each of the aforementloned four notl.ces was prepared by one Leo Kaden' a

certlfled publlc accountant engaged by petltloners with respect to these

notlces. In hls diary, Mr. Kaden made noee of the petltlons for later nalltng

wlthln the prescrlbed 90 day flllng perlod. 0n the flle folder ln whtch the
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petltlons nere held for later oalllngr Mr. Kaden conputed the last date on

whleh the petltlons were due to be flled as Sepcenber 18, 1983.

4. Mr. Kaden prepared the petltlons hlnself, and ln accordance wlth hls

offlce practlce he tnstructed hls secretary, one Murlel Rlchnao, to make

certaln that the envelope contalnl.ng the petltlons was mailed before ghe left

for the day on Frlday, Septenber 16, 1983.

5. Ms. Rtchnan ls the person responslbLe for nalllng ltens from Mr. Kadeors

offlce and ls also responslble for the operatl.on of the Pltney Bowes postal

oeter nalllng uachlne ln the office. Ms. Rl.chman cestifled that the petitloue

at lssue were placed ln an overslzed envelope, welghed and postmarked on the

Pltney Bowes machLne, and taken to the post offlce at 43rd Street, New York

Clty (between 5th and 6ch Avenues),  between 1:30 P.M. and 2:00 P.M. on Fr lday,

Septenber 16, 1983. Ms. Richuan testlfled that she handed the envelope contalnlng

the petlttons to the postal clerk at the post offlce. She noted that she

delivered the envelope to the post office because the overslzed envelope would

not flt lnto the nalL slot ln the offLce bulldlng, and that the uall baskets ln

the lobby of the offlce bullding tn whlch an oversized envelope could be

deposlted nere not then avallable.

6. Each of the petltlons bears the Tax Appeals Bureau lndate staup of

September 26, 1983, as does the envelope in whlch the petitlons were nalled.

The same envelope also bears a Pltney Bowes metered nalL stanP rlth the datc

Septenber 16, 1983. There is no Unlted States Postal Servlce postoark on the

envel-ope.

7. Durlng October 1983, Mr. Kaden was advlsed that each of the Petltloos

ftled was untlnely slnce they had not been recelved wltbln 90 days of the date

of lssuance of the notlces of determlnatton aod denand. The Audlt Dlvlslon hae
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accordlngly taken the posl.clon that the tax as assessed on the notices of

deterul.natlon and denand was trrevocably flxed and determtned, and that wlthout

a tlnely petltlon the Connisslon has no Jurtsdlctlon to review the Eatter.

8. By cont,rast, petLtloners assert chat evldence hag been adduced to show

that the petitlons were ualled on Frlday, Septenber 16, 19E3, that such oatllng

constltuted tlnely fll lng of the petltlonsr ard that the delay in dellvery of

ehe petltlons to the Tax Appeals Bureau was the result of postal servl.ce

delays.

9. The hearlng ln this rnatter lras llnlted essentlally to the lssue (and

evldence thereon) concernlng the tinellness of the petltlons. Ilowever, certatn

addltlonal evldence was offered concernlng the executl.on of coosents ltlth

respect to the statute of llnltatlons.

10. The assessoents at issue ln thls Eacter arose as a reauLt of a neltsPaPer

article statLng that four owners of several New York dlscos pled guilty to

sklonlng approxlnately $2 nllllon ln cash fron dLsco receLpta. The fotrr

tndtvlduaLs lnvolved, one of whom was r{aurlce Brahms, owned the dlscos known as

New York, New York, The Inflnlty, Bond Internatlonal Caslno, and several other

dlscos and pled gullty to sklming a total of $2 ,097 ,480.00 from their operatlons

durLng the years 1977 , 1978 ancl L979.

11. On Novenber 19, 1980, Maurlce Brahns slgned a consent extending the

perlod of llnltatlon for assessment of sales and use taxes for the perlods

ended Septenber 1, 1977 through August 31, 1980, thereby extending the perlod

of l ln i tat lon on asEessuent to Decenber 20'  1981.

12. Mr. Brahnn was lncarcerated for Federal tncome tax evaslon during the

perl.od spannlng January 5, 1981 to Jacuary 19, 1983. 0n January 2, 1981,

Mr. Brahns entered into an agreement provLdlng for the aanagement oE 29-37 West
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42nd Street Corp. for the perlod January 2, 1981 chrough April 30, 1986 by

K & S Management Corp., Mlchael Klrvan and Alan Schacter. Durlng the perlod of

his lncarceratlon, lt ls alleged that Mr. Brahms eonplted wlth all prislon

rules' lncLudlng chose forblddlng a prlsoner frou conducting a buslnegs whlle

lncarcerated.

13. Prior to hls lncarceratlon, Mr. Brahns hlred Mr. Kaden as the accountant

fot 29-37 i,lest 52nd Street Corp. Shortly thereafter Mr. Kaden reslgnedl, and

recommended one Phlllp Welsser as a succesrsor accountant. Mr. Welsser was, in

turn, hlred by Mr. Schacter.

L4. On November 4, 198I Mr. Welsser slgned a consent extendlng the pertod

of llnltatlon for assesslng sales and use taxes for the pertod September 1,

1977 through August 31, 1981, thereby extendlng the perlod of llnltatton to

June 20, L982. On Decembet L7, L982 Mr. Welseer exeeuted a subsequent consent

perta{nlng to sales and use taxes for the perlod Septenber 1, 1977 through

l{ay 31, 1980 extending the perlod of llmitatlon to June 20, 1983. Both of

these forms were slgned by ivlr. Welsser, wlch an lndlcatlon that hls slgnature

was authotlzed by power of attorney, Petltloners note that slnce the earller

of these consencs explred on June 20, L982, and was not followed by any conaent

untll that dated Deceubet L7, L982, there ts a ttne gap between the trto consents.

15. A Power of Attorney (Federal Forn 2E48) appolntlng Phlllp Welsser to

act on behalf of 29-37 West 42nd Street Corp. wlth respect to sales taxes for

the perlod Septeuber 1, 1977 through August 31, 1981 ls signed by Mr. Schacter

asr manager and daced August 21, 1981, bug ls nelther wltnessed nor notarLzed.

Mr. Kaden nas re-engaged by Mr. Brahns ln
respect to the assessnente at lgsue hereln

July or August 19E3, wlth
(see Flndlng of Fact"3").
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Petltloners thus assert that assessment ln any event ls barred for the perlode

ended September 1, 1977 through February 29, 1980 due to the gap ln the consentE,

as descrLbed, and/or due to an lnvalid power of attorney.

15. The Audlt Dlvlslon asserts, by contragt, that slnce tlnely petltlons

were not flled, the Lssue of an afftruattve defense such as the statute of

llnltatlons Day not be ralsed hereln by petitloners. The Audlt Dlvlslon also

nalntalns that fraud ls asserted hereln (Tax Law $ f145[a][2]), thus vlt lat lng

the otherwlse applicable three year perlod of llnitatlon on assessment (Tax Law

$ 1147[b]) and renderlng all portlons of the assessuents ttnely.

CONCLUSIONS OF LAW

A. That sect lon 1138(a)(1) of the Tax Law provldes'  tn pert inent part ,

that a notlce of deternination of tax due shall be glven to the person ltable

for the coLlectlon or paynent of the tax, and that such deternlnation ghall

flnalLy and lrrevocabLy flx the tax unless the person against whou lt Ls

assessed shal-l withln 90 days after glving notlce of such deteralnatlon, apply

to the tax commlsslon for a hearing or unless the tax comLssLon of lts own

motion shall redeternlne the eare.

B. That sect lon 1147(a)( l )  of  the Tax Law provldes that a not lce of

determlnatlon shall be nalled promptly by registered or certlfled nall and that

any perlod of tlme whlch 1s deterol.ned accordlng to the provlslons of Artlcle

28 by the glving of notice shall conmence to run from the date of nalllng of

such notlce. Subsectlon (2) provldes that Lf any returnr clalmr statcmeot'

appllcatton, or other document requLred to be fll-ed wlthln a prescribed perlod

under Artlcle 28 ls dellvered after such perlod, the date of the Unlted Statcg

postmark stamped on the envelope shal1 be deened to be the date of dellvery.
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C. That 20 NYCRR 601.3(c),  whlch pertalns speclf lcal ly to the Elne

linltatlons for fll lng a petltlon to conmence a proceedlng before the Connlsslon,

provldes ln part as follows:

rrThe petltlon must be flled wlthin the tlne llnltattons
prescrtbed by the appllcable statutory sectlons, and thcre
can be no extenslon of that tine ltmltatlon. If the
petitlon ls flled by nal1 lt must be addressed to the
partlcular operatlng bureau ln Albany, New York. I'lhen
nalled, the petttion w111 be deened flled on the date of
the Untced States postmark starped on the envelope. Wtrere
a machtne netered scamp ls used on Fhe envelope the petltlon
shall be deemed flled uponJecelpt.'t (Emphasls supplled.)

D. ,-dlcateg, ln ord,er to be tlnely, a petltlon

must be flled wlthln 90 days of the date of nalllng of the ootlces of deternlna-

tlon and deoand, Ilere 90 days fron the June 20, 1983 dete of naiLlng of the

notlces of determlaatlon fel1 on September 18, 1983. Slnce September 18, 1983

wasr a Sunday, the last date for flllng a tlnely petltlon would have been

Septeuber 19, 1983 (B & C Getty Servlce Scat lon, State Tax Coumn., Novembet 7,

1 9 8 s ) .

E. That there ls evldence lndlcatlng the petltlons in thie Batter were

nalled on Frlday, Septeuber 16, 1983. However, glven that the Pecltlons rere

rnalled utllizlng a postage meter, and that the envelope ln whlch the Petlttoas

were dellvered does not bear a Unlted States PostaL ServLce postmark, the tssue

of timellness must be resolved on the basls of recelpt. In effect, by nalling

so near the end of the 90 d,ay ll.ml.tatlon perlod and, oore l@portantLy, by uelng

metered mall, petltloner chose to run the rlsk that there wouLd be no poetal

servlce postnark and that the tLne of fll lng would be based upon recelpt. Here

the petltlons were not recelved unttl September 26, 1983. Accordlngly, such

petltlons lrere not tlnely fll-ed and thus the tax as assesrsed wag flnally and

irrevocably flxed. (Matter of Donald Slegel, State Tax Conrnn., June 30, 1986;
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Matter of l{athew Pralnlto d/b/a Vlllgge Plzza, State Tax Connn., Januar! 28,

I  986 .  )

F. That inasmuch as tLnely petltlons lrere not flled, the Conmtgsiou ls

wlthout Jurlsdictlon ln the context of thls proceedlng to redeternlue the

assessments lssued against petLtloners. Accordlngly, no declsLon ie rendered

wlth respect to Issues II,  I I I  or IV.

c. That the petittons of 29-37 West 52nd Street Corp. dlbla New York, New

York and Maurlce Brahms, as offlcer, are hereby deoled and the notlces of

deternlnatlon and demands for paynent of saLes and use taxes due dated June 20,

1983 are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

AUo I 8198t.
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I r { lur ice Brahms,  as Of  f  icer

I  have  s igned  the  above  dec i s ion ,  bu t  because  the  i ssues
p resen ted  a re  s ign i f i can t  and  a re  on  the  cu t t i ng  edge  o f  a-cont inu ing 

d isagreement  between mysel f  and the maior i ty  o f  my
brethren,  I  have sought  permiss ion to  take the unusual  s tep of
add ing  th i s  concu r r i ng  op in ion .  The  Commiss ion  re iec ts  the
ins tan t  pe t i t i on  as  un t ime ly .  The  hea r ing  o f f i ce r  has  found
tha t  t he  No t i ceso f  De te rm ina t i on  were  i ssued  on  June  20 ,  1983 ,
wi th  the t ime to appeal  consequent ly  expi r ing on September 18,
1983  (o r ,  i n  t h i s  i ns tance ,  because  Sep tember  18  was  a  Sunday ,
on  Sep tember  19 ,  1983) .  On  Sep tembe t  26 ,  1983 ,  t he  Tax  Appea ls
Bureau received the pet i t ion,  in  an envelope which bore a
machine-metered postmark of  September 16,  1983

At  the  hea r ing ,  t he  p repa re r  o f  t he  pe t i t i on ,  a  ce r t i f i ed
publ ic  accounf  ant ,  t -est i f  ied that  he prepared the document  in  Ju ly
b r  Augus t  1983  and  then  d ia r i ed  the  ma t te r ,  so  tha t  i t  wou ld
be  ma i l ed  on  Sep tember  16 .  He  fu r the r  t es t i f i ed  tha t  he  to ld
h i s  sec re ta ry  to  take  i t  t o  t he  Pos t  O f f i ce  on  Sep tember  16 ,
1983 .  The  p rac t i one r rs  sec re ta ry  was  p roduced  and  tes t i f i ed
tha t  she  reca l l ed  tak ing  i t  t o  t he  Pos t  O f f i ce  on  the  da te  i n
ques t i on .  Because  the  ma i l  was  me te red ,  t he  ma jo r l t y  re l i es
upon  the  Commiss ion  regu la t i on  (20  NYCRR 601 .3 )  wh ich  p rov ides

tha t  mach ine -me te red  ma i t  sha1 l  be  cons ide red  f i l ed  on  the
da te  o f  r ece ip t .

I  have a l ready ind icated in  recent  d issents that  I  re iect  our

s t r i c t  re l i anbe  on  sec t i on  601 .3 (b )  as  a rb i t ra ry .  I  have  fu r the r
ind icated that  i t  is  unfa i r  and unreasonable to  a l1ow machine
mete rs ,  wh ich  a re  i n  w idesp read  use ,  t o  change  the .n? tu re .o f  ? .
f i l ing so that  i t  is  deemed accompl ished upon receipt  ra tner  lnan

upon  ma i l i ng .  I  have  fu r the r  c r i t i c i zed  the  con fus ion  resu l t i ng
f iom the more l ibera l  language in  20 NYCRR 535.1 which leads

taxpayers and pract i t ioners to  bel ieve that  a  machine-metered
mai i ing,  i f  i t  ar r ives in  reasonable t ime,  wi l l  be deemed mai led

and f i ied on the date of  the machine postmark.  l fh i1e sect ion
535 .1  i s  i n tended  to  r . e fe r  t o  t ax  paymen ts  and  tax  fo rm
f i l i ngs ,  i t  desc r ibes  i t s  own  ru le  as  re la t i ng  to  "any  documen t

requ i i ed  to  be  f i l ed  under  the  p rov i s ions  o f  A r t i c l e  28  o f  t he

Ta i  Law"  ( re la t i ng  to  sa les  tax ) ,  and  i t  i s  headed  "Genera l
Ma i l i ng  Ru les . "  f f r a t  i t  engenders  con fus ion  may  be . .d i sce rned
from tf ie brief f i led by couisel for the instant petit ioners whj-ch

b r ie f  con ta ins  an  en t i i e  po in t  re la t i ng  to  the  a fo resa id  sec t i on
535 .1  and  exp lo r i ng  i t s  imp l i ca t i ons .  The  Commiss ion  c lea r l y
i n tended  tha t  sec t i on  601 .3  sha l1  con t ro l  submiss i -ons  o f  Tax
Appea ls  pe t i t i ons ,  and  the  t im ing  the reo f .  Neve r the less ,  t he
p l i a1 le1  ex i s tence  o f  t he  two  p rov i s ions  cons t i t u tes  a  sou rce

o f  con fus ion  espec ia l l y  where ,  4s  he re ,  i t  wou ld  no t  be  en t i re l y

reasonable to  ant ic ipate that  metered mai l ing would have the

e f fec t  i r nposed  by  se t t i on  601 .3 .  F ina11y ,  t he  tes t imony  o f  a
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p ro fess iona l ,  t oge the r  w i th  tha t  o f  h i s  emp loyee ,  r lV  p rope r l y
es tab l i sh  t ime ly  ma i l i ng .  I t  i s  pa r t i cu la r l y  impress i ve  tha t , '
he re ,  bo th  tes t i f i ed  as  to  spec i f i c  memor ies  o f  t he  ma i l i ng ,  and
that  two persons were produced whose test imony showed no
incons i s tenc ies .  I t  i s  no t  t o  be  p resumed  tha t  a  p ro fess iona l
pract i t ioner  would.  commit  per jury  on behal f  o f  one of  many c l ients ,-especia l ly  

i f  such per jury  could eas i ly  be d iscovered through
the device of  compar ing the test imony wi th  that  o f  another
pa r t i c i pan t .

The above reasoning is  in  l ine wi th  my prev ious d issents.  Yet ,
i n  t h i s  i ns tance  I  f i nd  myse l f  concu r r i ng  i n  t he  ma jo r i t y ' s
dec i s ion  aga ins t  pe t i t i one r  f o r  t he  fo l l ow ing  reasons ,  re la t i ng
spee i f i ca l l y  t o  t he  ma t te r  a t  hand .  The  p rac t i t i one r  t es t i f i ed
tha t  he  p repa red  the  pe t i t i on  we l l  i n  advance  o f  t he  f i na l  da te
bu t ,  i ns tead  o f  ma i l i ng  i t ,  d ia r i ed  i t  f o r  submiss ion  a t  a  po in t

weeks or  months Ia ter .  Thus,  the last  minute nature of  the
submiss ion,  which was a d i rect  cause of  i ts  la te receipt  was
the  resu l t  o f  a  vo lun ta ry ,  i f  no t  w i1 l f u l ,  cho i ce .  I t  i s
d i f f icu l t  to  understand the business or  profess ional  bas is  for
a conscious choice to  1ay as ide a prepared document  and mal l  i t
on l y  upon  the  l as t  ava i l ab le  bus iness  da te .  Neve r the less ,
rega rd less  o f  t he  mo t i va t i on ,  t he  admi t ted  ac t i ons  o f  t he
p repare rs  tend  to  ba lance  the  equ i t i es  i n  t he  Commiss ion ts  favo r .-SecbnO, 

the actual  mai l ing was accompl ished by a c ler ica l  employee
and  no t  by  the  p rac t i t i one r  h imse l f .  Thus ,  t he  p rac t i t i one r
cou ld  o f fe r  no  tes t imony  to  the  ac tua l  ma i l i ng ,  un l i ke  the
s i tua t i on  i n  Ma t te r  o fdona ld -S iege l  (S ta te  Tax  Commiss ion ,  June  30 ,
1986) ,  i n  w t r i  e  ma i l i ng  d id  no t ,ac tua l l y
occu r ' i n  t ime ly  fash ion ,  i t  cou ld  have  been  the  resu l t  o f  t he
unadmi t ted  fo rge t fu lness  o f  one  pa r t y  who  i s  no t  sub jec t  t o
p ro fess iona l  s t r i c tu res  fo r  une th i ca l  conduc t .  F ina l1y ,  and  mos t
te l1 ing1y ,  t he  pe t i t i on  d id  no t  a r r i - ve  un t i l  Sep tember  26 ,  t en
days  a i t e i  t he  c la imed  ma i l i ng  da te .  Wh i l e  i t  i s  poss ib le  the
mai t  could be delayed for  ten days,  conmon exper ience d ic tates
tha t  t h i s  i s  no t  t f i e  usua l  s i t ua t i on .  Tes t imony  was  e l i c i t ed  a t
the  hea r ing  conce rn ing  s im i l a r  de lays  i n  t he  case  o f  ce r t i f i ed
mai l .  Common exper ience a lso d ic tates that  cer t i f ied mai l  may
o f ten  take  l onger  to  de l i ve r  t han  o rd ina ry  f i r s t - c lass  ma i l .

The arr ivaL of  the pet i t ion a fu l l  week la te (and ten days
af ter  the c la imed mai f ing)  suggests that  i t  may not  have been
t imely  rna i led.  An in ference may be drawn contradic t ing.  t l " -
t es t imony  a t  t he  hea r ing ,wh ich  wh i l e  p roba t i ve ,  w?s  ce r ta in l y
no t  conc ius i ve .  Even  i t ' t f r e  s t r i c t  app l i ca t i on  o f  sec t i on  601 .3
were to  be regarded as unfa i r  or  capr ic iogs,  the appl icable
remedy might  fa1 l  far  shor t  o f  be ing so l ibera l  as to  requi re
accep tance  o f  t he  i ns tan t  pe t i t i on .
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In  fact ,  in  a recent  d i -ssent ,  I  proposed that  metered mai l  be

accep ted  when  rece i ved  a f te r  t he  f i na l  da te  fo r  f i l i ng ,  i f  i t s

receipt  comes so soon af ter  such date as to  1ogica11y requi re

the c-onclus ion that  the i tem was t imely  mai led.  The facts  here

do not  requi re such a conclus ion,  and ihat  is  the pr imary basis

fo r  t h i s  concu r rence .

I t  is  not  unreasonable or  arb i t rary  to  expect  that  the user  of

a machine meter  would have the fores ight  to  know that  he 'was

at  the mercy of  the vagar ies of  posta l  de l ivery,  because a

mete red  da te ,  be ing  suU iec t  t o  man ipu la t i on  by  the  use r ,  wou ld

not  be probat ive o i  the date of  actual  mai l ing.  Thus,  the meter

user ,  knowing that  no of f ic ia l  postmar\  may be entered on the

.nn" iop. ,  vo luntar i ly  foregoes the avai lab i l i ty  o f  ev idence on

the enveiope as to  t f ie  mai t ing date.  Whi le  I  deplore the

regulatory prov is ion that  use of  the meter  arb i t rar i ly  changes

inE point -  o1 f i l ing,  I  cannot  fau l t  the impact  o f -  meter  use on

r . ase  l i ke  t he  one 'a t  hand .  Th i s  i s ,  i n  f ac t ,  t he  p rec i se

s i tuat ion that  the meter  user  must  dread -  the s i tuat ion in

which the ten day lapse between c la imed mai l ing and receipt

renders  the  me te red  da te  suspec t .

Pe t i t i one r ' s  b r i e f  a t tempts  to  exp la in  away  the  e lapsed  t ime

pu rsuan t  t o  t he  more  l i be ra l  p rov i s i ons  o f  20  NYCRR 535 .1 (b ) (2 ) ( i i ) '

i lo* .o"" ,  those prov is ions do not  re la te to  the submiss ion of

pet i t ions to  the Tax Appeals  Bureau,  which is  governed by

subsequent  prov is ions in  the regula i ions.  Whi le  I  would prefer

that  the Tax Appeals  regulat ion i  be more l ibera l  and reasonable,

there is  noth in-g in  any of  our  regulat ions to  requi re that  the

p rov i s ions  o f  ZO UyCnn  535  be  l i f t ed  i n  t he i r  en t i re t y  and .app l i ed

to  tax  appea ls .  I t  i s  a  va l i an t  e f fo r t  on  the  pa r t  o f  pe t i t i one r rs

counse l , - i nd  pa r t  o f  a  genera l l y  d i s t i ngu i shed  p resen ta t i on ,  b l t

i t  canno t  be  ton t ro l l i ng  he re ,  i nd  the  i es t imony  by  pe t i t i one r t s

accountant  and h is  secretary,  admi t ted ly  se l f -serv ing in  nature,

cannot  expla in  away the s ign i f icant  d ivergence between the date

o f  ma i l i ng  and  the  da te  o f  rece iP t

For  a l l  o f  the above reasons,  I  concur  in  the resul t  reached,

despi te  my s ign i f icant  reservat ions about  the commiss ionrs

regi r la t ions o i  submiss ions v ia  machine-metered mai1.
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