
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Ralph Serplco
Off lcer of Industr lal-  Scrap Processing Corp.

for Redetermlnatlon of a Deficlency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Per lod  3 /  L  /77-2128/8L .

AI'FIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and saye that
he/she is an employee of the State Tax Connnlssion, that he/she ls over 18 yeara
of age, and that on the 17th day of Aprl l ,  1987, he/she served the wlthln
notlce of Decislon by certLfied mall upon Ral-ph Serplco, Offlcer of Induetrlal
Scrap Processtng Corp. the petitioner ln the withln proceedlng, bI encloslng a
true copy thereof in a securel-y sealed postpaid wrapper addressed ae follows:

Ralph Serplco
Offlcer of Industrial- Scrap Processlng Corp.
c /o  105 Cour t  S t . ,  Rm.  500
Brooklyn, NY 11201

and by deposlting same enclosed ln a postpald properly addreseed wraPpet ln a
post offlce uuder the excluslve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the Petitloner
hereln and that the address set forth on said nrapper is the last known address
of the pet i t loner.

Sworn to before me thls
LTth day of Aprl l ,  1987.

to adninister oat
pursuant to Tax Law sectlon L74



STATE

STATE
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TAX COMMISSION

In the Matter of the Pet i t lon
o f

Ralph Serpico
Off lcer of Industr ial  Scrap Processing Corp.

for Redeterminatlon of a Deflciency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per iod  3  I  L l  77-21  28  I  8L .

AFFIDAVIT OF MAILING

State of New York :
a s .  :

County of AJ-bany :

DavLd Parchuck/Janet M. Snay, beLng duly sworn, deposes and says that
he/she l-s an employee of the State Tax Comlssion, that he/she ls over 18 years
of age, and that on the 17th day of April, L987, he served the wlthia aotlce of
Decislon by certified mail- upon John R. Serpicor the representatlve of the
petltioner in the wlthin proceeding, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

John R. Serplco
105 Cour t  S t . ,  Rn.  500
Brooklyn, NY LL2OI

and by depositing same enclosed tn a postpald properly addreseed wrapper ln a
post offLce under the exclusive care and custody of the UnLted States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitioner heretn and that the address set forth on sald wrapper ls the
last knorm address of the representatlve of the petltloner.

Sworn to before ne thls
17 th  day  o f  Apr l l ,  1987.

ter oat
pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr iL 17,  L987

Ralph Serplco
Off lcer of Industr ial  Scrap
c /o  L05 Cour t  S t . ,  Ro.  500
Brooklyn, NY 11201

Processlng Corp.

Dear Mr. Serplco:

Please take notlce of the Declslon of the State Tax Co nlsslon enclosed
herewlth.

You have now exhausted your right of revlew aE the adolnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelr an
adverse decl.slon by the State Tax Conulsslon nay be lnstltuted only under
Artlcle 78 of the Clvlt Practice Law and Rulesr ard uust be commenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonthe fron the
date of thls not lce.

Inqulrles concernlng the corputatlon of tax due or refund allowed in accordance
wlth thts deciston nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessnent Revlew Unlt
Bulldlng /19, State Canpus
AJ-bany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureauts Representatlve

PetLt loner t  s Representat lve :
John R. Serpico
105 Cour t  S t . ,  Rn.  500
Brooklyn, NY 11201



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet, l tLon

of

RALPH SERPICO, OFFICER OF
INDUSTRIAL SCRAP PROCESSING CORP.

for Revlston of a Determinatlon or for Refund
of Sales and Use Taxes under Arttcles 28 and
of the Tax Law for the Perlod March l, 1977
through February 28, 198f.

DECISION

Petl t loner,  Ralph Serplco, Off lcer of Industr lal  Scrap Processlng Corp.,

c/o 105 Court  Street,  Room 500, Brooklyn, New York 11201, f l led a pet l t lon

for revlston of a deternlnatlon or for refund of sales and use caxes under

Arttcles 28 and 29 of the Tax Law for the perlod March 1, 1977 through

February 28, f  981 (F'1Le No. 437L2).

A hearing was held before Frank A. Landers, Hearl.ng Offlcerr at the

offlces of the State Tax Commlsston, Two l{orld Trade Center, New York, New

York ,  on  October  23 ,  1985 a t  L0245 A.M. ,  w l th  a l l  b r le fs  to  be  f l1ed  by

January 23, 1987. Pet l tLoner appeared by John R. Serplco, Esq. The Audlt

DlvtsLon appeared by John P. Dugan, Esq. (Angelo A. Scopel l l to,  Esq.,  of

couosel) .

rssuEs

I .  Whether pett t toner,  Ralph Serplcor w8e a person requtred to col lect

tax wlthLn the meanlng of sect lon 1131(1) of the Tax Law and, thereforer could

be held personally llable fot any taxes due from Industrlal Scrap Processlng

Corp. pursuant to sect lon 1133(a) of the Tax Law.

II .  I f  so, whether the Audlt  Dlvls lon properly assessed use taxes agalnst

the  pe t l t loner .

t o
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FINDINGS OF FACT

1. 0n Decenber 2I,  1981r the Audtt  Dlvls lon lssued to pet l t loner '

Ralph Serplco, of f icer of Industr lal  Scrap Processlng Corp. (rr lndustr ial") ,

a Notice of DeternlnatLon and Denand for Paynent of Sales and Use Taxes Due

assess ing  sa les  and use taxes  o f  $129,764.00 ,  p lus  pena l - ty  o f  $31 '972.17  and

ln te res t  o f  $46,511.08 ,  fo r  a  to ta l  anount  due o f  $208,247.25  fo r  the  per lod

March 1, 1977 through August 31, 1980. On the saue date, the Audit  Dlvl .s lon

issued a second Notlce of Determinatlon to petitloner assessing eales and

use taxes  o f  $6  1739.16 ,  p lus  pena l ty  o f  $1 ,045.90  and Ln teres t  o f  $744.45 ,  fo r

a total  amount due of $81529.51 for the perlod Septeober 1, 1980 through

February  28 ,  1981.

2. In the Later part  of  L979, Sanuel Neblett ,  an auditor for the Audlt

Divlslon inl.tlated an examlnation of the books and records of Industrlal.

Mr. Neblett determlned additional sales and use taxes were due from Industrial

whlch nay be summarized as follows:

Addltlonal taxable sales
Taxable sales reported
AdJusted taxabLe sales
Statutory rate

Tax due on taxabl-e sal-es

Dlsallowed nontaxable sales
Statutory rate

Tax due on disallowed nontaxabLe sales

Machlnery and equipment
Statutory rate

Tax due on machLnery and equlpnent

Repairs and nalntenance expense
Statutory rate

Tax due on repair and maintenance expense

Total sales and use tax due
Less :  tax  pa ld  o r  assessed
Addltlonal sales and use taxes due

$  205 ,200
4L0,397

$  6L5 ,597
97"

$  417 ,018
8Z

$  1  ,700 ,000
47"

$  377  ,866
4Z

$  49 ,247 .76

33,36r.44

68 ,000 .00

15,LL4.64

$  165 ,723 .84
29,220.68
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On November 10, 1981, Industr lal ,  by signature of l ts representat lve, executed

a Consent to Fixlng of Tax Not Prevlousl-y Determined and Assessed whereby lt

agreed to the above saLes and use tax liablllty.

3. 0n December 21, 1981, the Audlt Divlslon Lssued to Industrlal two

notices and demands for paynent of sales and use taxes due whlch were ldentlcal

to the notices of deternlnation issued to petltionero Industrial, bI signature

of its vlce-president, Joseph Serplco, had previously executed consente extendlng

the statute of linitations for assesslng eales and use taxes due for the perlod

March 1, 1977 through February 29, 1980 to March 30, L982.

4. Petitloner contests neither the audlt methodoLogy nor the additLonal

taxes found due, but rather claims that he rras not a responslbLe offlcer of

Industrial during the audi.t perlod. Petltloner argued alternatlvely that, lf

he is found to be a responalble offlcer, he cannot be heLd l"lable for use

taxes.

5. Industr ial ,  a New York corporat ion, operated as a acrap netal

proceasor and auto parts retal-ler from lts property located at 581 East 56th

Street in BrookLyn, New York. At al-I- times the property nas owned by

pet l t lonerrs father.  In 1973, subseguent to thel .r  fatherrs ret i rement,  Ralph

Serplco becane the president of Industrial and ran the scrap processLng

operatlons, and hls brother, Joseph Serplco, becane vice-presldent and secretary

and ran the auto parts operations. In or about 1975, the brothers reallzed

that Industrlal- rdas not big enough and declded to expand thelr operatl.one.

Accordingly, on January 7, L975, IndustrLal purchased property located at 475

Exterior Street in the Bronx, New York from Gerosa-Pal-adino Corporatlon for

$554,000.00. For the next three and one-ha1f years pet i tLoner spent the

najority of his time and a substantial portlon of the assets of Industrlal
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developing a scrap metal  processing buslness at thls locat lon. The new

corporation began operations on october 1, 1979 and was known ag Bronx

Industr ial  Scrap Processlng Corp. Due to f lnanclal-  di f f lcul t tes, in or about

August 1982 both corporattons compl-etely ceased operat ions at the dlrect lon of

pet l t loner and the busl.ness assets were presunably soJ-d for one-tenth of cost.

6.  During the perlod at lssue, pet l t loner '  as authorlzed, slgned

corporate checks on behalf  of  Industr lal .  Pet l t loner at hls own direct lon

utlllzed the enpl-oyees, eguipnent and cash of Industrlal developlng the Bronx

faciltty. Petltioner sLgned seven New York State and loca1 sales and use

tax returns flled by Industrtal durlng the audit perlod. For the years L976,

1977 and 1978 pet l t loner was paid salar les, as presldent,  by Industr ial  of

$80,900,  $44,993 and $40,746,  respec t ive ly ,  whereas  h ls  b ro ther  was pa ld '  as

v tce-pres ldent ,  $69,900,  $39r600 and $20,000 '  respec t lve ly .

7. 0n June 16, L978, Industrial purchased an autonobl.le shredder from

The Pett ibone Companles of Cedar Raptds, Iowa for $1'700'000. I t  ls conceded

by petlti.oner that no taxes were pald on saLd purchase and that, accordlngly,

use taxes are due to New York state.

8. Pet i t loner nalntalns that between 1975 and 1982 he spent his t lne

developlng and running Bronx IndustrlaL Scrap Processlng Corp. Petltloner

cLaims that he had nothLng to do with IndustrLal during thls period, and that

Industr laL was controlLed by Joseph Serplco and ALan Jacobs, Industr ialrs

accountant.

9. Included in pet l t ionerrs br ief  were proposed f lndlngs of factr  as to

whlch this connlssion makes the followLng rullngs:

a .  P r o p o s e d  f l n d i n g s  I r  2 1  4 , 5 1  7 r  8 '  9 1  1 1 ,  L Z r  1 6 ,  1 8  &  1 9  a r e
adopted and have been Lncorporated Lnto this declslon.
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b .  Proposed f indLngs 3 ,  10 ,  13 ,  L4 ,  15  & 20  are  re jec ted  as  no t
establ-lshed by the evLdence. Proposed flndlngs 6 & 17 are
rejected as i rreLevant.

CONCLUSIONS OF I"AI^I

A. That secr lon 1131(1) of the Tax Law, in effect dur lng the perlod ln

issue, provldes:

t t rPersons required to col lect taxf or rperson regulred to coLlect
any tax lmposed by this articLer shall- lnclude: every vendor of
tangible personal property or servlces.. . .  Sald terms shal l  also
include any officer or employee of a corporation or of a dlssolved
corporatLon who as such officer or enployee ts under a duty to act
for such corporation in cornplylng with any requlrement of thls
art ic le and any member of a partnership.t t

B. That sect ion 1131(3) of the Tax Law prov{des:

tttTaxr shal1 include any tax inposed by sections eleven hundred
flve, or eleven hundred ten, and any amounts payabl-e to the tax
commission by a person requlred to flle a return, as provided ln
section eleven hundred thirty-seven.

C. That sect lon 1133 of the Tax Law provLdes:

"(a) Except as otherwLse provided ln section el-even hundred
thirty-seven, every person requlred to collect any tax Lmposed by
this article shalI be personally J-labl-e for the tax lmpoeed,
col lected or requlred to be col lected under this art ic le. t '

D. That the resolut ion of whether pet i t ioner,  Ralph Serplco, ls a person

required to collect tax turns upon a factual determinatlon in each case.

(Vogel v. New York State Department of Taxation and Finance, 98 Mlsc 2d 222

Chevlowe v. Koerner, 95 Misc 2d 388.) Relevant factors ln such a deterninatlon

include, but are not limlted to, the following: the day-to-day responeiblLltles

ln the corporatlon, involvement in and knowledge of the financLal- affalre of the

corporatlon; the ldentity of who prepared and sl.gned tax returns; authorlty to

sign checks.

E. That petltioner signed checks and sales tax returns aB presldent of

Industr ial  Scrap Processlng Corp. Pet i tLoner,  at  his own dlscret l .on, f reely
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utillzed the assets of sald corporatlon and personaLl-y terninated lts operatlon

tn 1982. Petltloner aLso received a substantial salary from Industrial Scrap

Processing Corp.

F. That petltioner has falled to establlsh that he was not an offl-cer or

enployee under a duty to act for Industrlal- Scrap Processlng Gorp. Accordlngly,

petitloner was a person requlred to collect tax wlthin the meaning and lntent

of sect ion 1l3l(1) of  the Tax Law and, therefore, is personal ly l labl-e for the

t€rx due fron said corporatlon pursuant to sectlon fl33(a) of the Tax Law.

G. That sect lon 1110 of the Tax Law provides:

I'Except to the extent that property or services have already been
or wi l l  be subject to the saLes tax under [Art tc le 28],  there ls
hereby lnposed on every person a uae tax for the use wlthln thls
state.. .  (A) of any tanglbl-e personal" property purchased at
r e t a i l  . . . . t t

H. That,  pursuant to the neaning and Lntent of sect ions 1131, 1133 and

1110 of the Tax Law, the Audit  DivlsLon properly assessed pet l t loner,  Ralph

Serplco for the use tax l iabi l l ty of  Industr ial  Scrap Processing Corp.

I .  That the pet i t ion of Ral-ph Serplco, of f icer of Industr lal  Scrap

Processing Corp. r ls denled and the notlces of deternlnatlon and demands for

paynent of sales and use taxes due lssued December 2Lr 1981 are suetalned.

DATED: Albany, New York STATE TAX COMMISSION

APR 1? 1987
PRESIDENT

tu.


