
STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the PetLt ion
of

David Schroeder
Off lcer of The Party People, lnc.

for Redetermlnation of a Defl-clency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Period 6 /  I  /  7 6-Ll  I  30 |  7 8.

AFI'IDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Co'nmlssion, that he/she is over 18 yeara

of age, and that on the lst day of July, L987, he/ahe served the wlthln notlce
of Decision by cert l f led mai l  upon David Schroeder,  Off icer of The Party
Peopl-e, Inc. the petitloner ln the wlthin proceeding, by enclosing a true copy
thereof ln a securely sealed postpaid wrapper addressed as folLows:

David Schroeder
Off lcer of The Party People, Inc.
2610 Mill Avenue
Brooklyn, NY LL225

and by deposltlng same enclosed in a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further
hereln and that the address
of the pet l t ioner.

Sworn to before me this
lst  day of JuIy,  L987.

says that the said addressee ls the Petltionex
set forth on said wrapPer is the l-ast knorrn addrees

zed to adminlster oat
pursuant to Tax Law section 174
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COMMISSION

In the Matter of the Pet i t lon
o f

Davld Schroeder
Ott lcer of The Party People, lnc.

for Redeterml-nation of a Detlclency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Period 6 |  L I  7 6-IL |  30 I  7 8.

AF}'IDAVIT OF MAILINC

State of New York :
s s .  :

County of Al-bany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmlssion, that he/she ls over 18 years

of age, and that on the lst day of July, 1987, he served the withln notice of
Decision by certified nall upon Murray AppJ-enan, the representatlve of the
petitioner ln the wlthln proceeding, by encloslng a true copy thereof in a
securely sealed postpald ltrapper addressed as follows:

Murray Appleman
225 Broadway
New York, NY 10007

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post offl-ce under the excLusive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the rePresentatlve
of the petitloner hereln and that the address 6et forth on sald rtraPPer ls the
last known address of the representative of the petltioner.

Sworn to before me thl-s
l s t  day  o f  Ju l - y ,  1987 .

Authorl to admi ster oat
pursuant to Tax Law sectLon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I {  Y O R K  L 2 2 2 7

July 1, L987

Davld Schroeder
0fflcer of fhe Party People, Inc.
2510 M111 Avenue
Brooklyn, NY 1L225

Dear Mr. Schroeder:

Please take notlce of the Declslon of the State Tax Connl.ssion encLosed
herewlth.

You have now exhausted your rlght of revlew at the adulnlscratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl.ng ln court to revlelt an
adverse declslon by the State Tax Coonlsslon may be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be co'r'.enced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date of this notlce.

InquLrles concernlng the conputatlon of tax due or refund allowed ln accordance
wlth thls decislon uay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Asgessment Revler Unlt
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TN( CO}OIISSION

cc: TaxLng Bureaurs Representatlve

Petlt,ioner I s Representatlve :
Iftrrray Applenan
225 Broadway
New York, NY 10007



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon

of

DAVID SCHROEDER
OFFICER OF TIIE PARTY PEOPLE, INC.

for Revlslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
of the Tax Law for the Perlod June 1, 1976
through Novenber 30, 1978.

DECISION

Petltloner, David Schroeder, offtcer of The Party People, Ioc., 2610 MLll

Avenue, Brooklyn, New York 11234, flled a petitlon for revl.sion of a deternloa-

tion or for refund of saLes and use taxes under Arttcles 28 and 29 of the Ta:r

Law fo r  the  per lod  June 1 ,  1976 th rough Noveuber  30 ,  1978 (F l le  No.45846) .

A hearlng was heLd before James lloefer, tlearlng Offlcer, at the offices of

the State Tax ConmLsgion, Two I'Iorld Trade Center, New York, New York' on

January 14, 1987 at 1:15 P.M., wlth al l  br lefs to be subnlt ted by Aprl , ] .  29'

1987. PetLtloner appeared by Murray Applenan, Esq. The Audlt Dlvlslon appeared

by John P. Dugan, Esq. ( trwtn A. Levy, Esq.,  of  counsel)

ISSUES

I. Whether petltloner ls personally llable for payment of sales taxes

determlned to be due fron The Party People, Inc.

II. Wtrether the Audlt Dlvtslon properly estinated the amount of sales

due from The Party People, Inc. for the perlod Septenber t, 1977 through

Noveuber 30, L978.

FINDINGS OF FACT

9 0

1 .  0n  Ju l y  29 ,  1983 ,

and Demand for Payment of

the Audlt Dlvislon lssued

Sales and Use Taxes Due to

a NotLce of DeternLnation

Davl.d Schroeder as offlcer



-2-

of The Party People, Inc. (herelnafter 'fParty People"). Sald ootlce, whlch

encompassed the perlod June 1, L976 through Noveuber 30, L978, deterntned

addlt lonal sales tax due of,  $72,666.56, plus penalty of $18rL66.64 and ioterest

of $53,797.30, for a total  amount due of $144,630.50. The not lce also contalned

the followlng explanation:

"You are personally llable as Offtcer of The Party PeopLe,
Inc.r  under Sect lons 1131(1) and 1133 of the Tax Law for
the followlng taxes deternlned to be due ln accordance wlth
Sect lon 1138(a) of the Tax Law."

2. Included ln the $72,666.56 of tax asserted due ln the notlce dated

July 29, 1983 was the sum of $35,866.56, whtch amount represents tax sholrn due

on returns tlnely flled by Party People for the perlod June l, L976 through

August 31, L977. At the hearlng held hereln, the Audlt Dlvlslon conceded that

the $351866.56 must be deleted fron the nottce dated July 29, 1983 slnce sald

amount lvas not assessed wlthln the statute of lLultatlons for assessment.

3. I t  ts undlsputed that the balance of tax due st lLl  at  lssue'  1.e.

$36,800.00 for the perlod Septernber 1, L977 t latough Novenber 30'  1978, was

tLnely assesged lnasmuch as Party People had falled to flle retutns for these

quarters and therefore the tax due nay be assessed at any tlne. ftre $361800.00

whlch remalns ln dlspute ls an amount whlch the Audlt Dlvlslon estlnated to be

due based on a revlew of the tax due shovrn on returrrs flled by Party People for

prLor quarters. the Audlt Divlslon resorted to the use of an estluated amount

since lt had been unable to locate Party People or any of lts offLcers aad was

therefore unabl-e to revlew any of Party Peoplers books or records.

4. Party People wae formed sometlme In 1974. Martln llynan was fts

presldent and Davld Schroeder lts secretary-treasurer and each contributed

$31000.00 to the corporatl.on upon lts formatlon. Petltloner orflied one-half of

the outstandtng stock of Party People and he was actLve ln the day-to-day
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management and operatlon of sald corporatlon fron lts Lnceptloo to the date tt

ceased doLng business.

5. Due to several aroed robbertes and other factors' Party People ceased

all buslness activittes on or about September 30, 1977. After sald date' no

sales were uade by Party People.

6. For the month of Septenbet L977, Party Peoplers saLes averaged approx-

loately $3,000.00 per week or $12,000.00 for the nonth. Pet i t loner asserts

that a portion of the $3,000.00 ln weekly sales were nontaxable; however, the

evldence subnitted was insufflclent to support the exlstence or dollar amount of

nontaxable sa1ee.

CONCLUSIONS OF LAW

A. That sectlon 1133(a) of the Tax Law places personal Llablllty for the

tax lmposed, coLlected or requlred to be collected under Artlcle 28 upon "every

person requlred to collect any tax'r tmposed by sald artlcle. Tax Law $ 1131(1)

furnl.shes the followtng deflnltlon for the term "person regulred to collect

taxtt :

"rPersons requlred to collect taxr or rperson regulred to
collect any tax lnposed by thls artlcle' shall lnclude:
every vendor of tanglble personal property or servlces;
every recLplent of amuseuent charges; and every operator of
a hotel. Sald terns sha1l also Lnclude any offlcer or
enployee of a corporatlon or of a dtssolved corporatlon ltho
as such offlcer or employee ls under a duty to act for such
corporatlon in conplylng wlth any requtrenent of thls
artlcle and any nember of a partnershlp."

B. That ln the lnstant uatter petltloner was an offlcer and stockholder

of Party People and wae also actlve ln lts day-to-day operatlona. Accordlngly'

pet l t ioner ls personal ly l tabler pursu€lot to Tax Law $$ 1131(1) and 1133(a),

for palment of any sales tax due from Party People.

C. That pursuant to Flndlng of Fact "2", .9gP,8, the tax asrierted due for

the perlod June 1, 1976 through August 31, L977 In the sum of $35,866.56 nust



-4-

be del-eted fron the notlce dated July 29, 1983 since the statute of llnitatlons

for assessment had expired.

D. That wtth respect to the reualnlng perlod at lssue hereln (Septenber I,

L977 t}rtough November 30, L978) petltl.oner has substantlated that Party People

ceased all buslness actlvltles as of September 30, L977 an'd that total- sales

for the uonth of Septenbet 1977 equal led $12,000.00. Pet l t loner has fal led to

show that any part of sald $12,000.00 was noataxable sales. Accordtngl-y, the

addltlonal tax due as assessed 1n the notlce dated July 29, 1983 Ls reduced to

$ 9 6 0 . 0 0  ( $ 1 2 , 0 0 0 . 0 0  x  . 0 8 ) .

E. That the petltlon of Davld Schroeder is granted to the extent lndlcated

ln ConcLuslons of Law ttCtr and "Dtt, gg,q, and that the Notlce of Deterulnation

and Demand for Paynent of Sales and Use Taxes Due dated Ja1y 29, 1983 le,

except as so modlfled, ln alL other respects sustal.ned.

DATED: ALbany, New York STATE TAX COMMISSION

JUL 0 1 1987


