
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Kevin Schaeffer
d/b/a North Shore Service Stat lon

for RedetermLnatlon of a Deficlency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
P e r i o d  6 / 1 1 7 9  -  5 l 3 r / 8 2 .

AFFIDAVIT OF }IAIIING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Connlssion, that he/she ls over 18 yeara
of ager and that on the 13th day of l larch, L987, he/she served the within
not ice of Decislon by cert i f led mai l  upon Kevln Schaeffer,  dlbla North Shore
Service Station the petitl-oner ln the wlthLn proceeding, by enclosing a true
copy thereof in a securely sealed postpaid nrapper addressed as fol lows:

Kevin Schaeffer
d/bla North Shore Service Stat ion
High Street & New York Ave.
Hunt ington, NY IL743

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the United States Poetal
Servl-ce within the State of New York.

That deponent further says that the said addressee is the petitloner
herein and that the address set forth on sald wrapper ls the last known address
of the pet i t ioner.

Sworn to before ne this
13th day of March, 1987.

ln is ter  oat
pursuant to Law sect ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Kevi.n Schaeffer
dlb/a North Shore Servlce StatLon

for Redetermlnation of a Deficiency or RevlsLon
of a Deterninatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
P e r L o d  6 l I / 7 9  -  5 / 3 I / 8 2 .

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng dul-y sworn, deposes and says that
he/she is an enployee of the State Tax Commlsslon, that he/she is over 18 yeara
of age, and that on the l3th day of March, 1987, he served the wlthln notice of
Decision by certified mal-I- upon Jeffrey I,l. I{aller, the representatlve of the
petitloner ln the withln proceedlng, bI enclosing a true eopy thereof in a
securely seal-ed postpald rirrapper addressed as follows:

Jeffrey lJ.  Wal ler
Je f f rey  W.  l {a l le r ,  P .C.
343 New York Ave.
Huntlngton, NY IL743

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner herein and that the address set forth on said wraPper ls the
last known address of the representat lve of the pet l , t ioner.

Sworn to before
13th day of Mar

me
h ,

thls
L987.

n ter  oa
pursuant to Tax Law sect lon 174



S T A T E  O F  N E I d  Y O  R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 13, L987

Kevln Schaeffer
dlbla North Shore Servlce Stat lon
Hlgh Street & Nerr York Ave.
Huntlngton, NY LL743

Dear  Mr .  Schaef fe r :

Please take notice of the Decision of the State Tax Gomnlssl.on encl-osed
herewlth.

You have now exhausted your rlght of revlew at the admlnistratlve leveL.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding ln court  to revlew an
adverse declslon by the State Tax Commlsslon may be Lnstltuted only under
Article 7E of the Clvll Practlce Law and Rules, and must be connnenced ln the
Suprene Court of the State of New York, Albany County' wlthln 4 months from the
date of thls not ice.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
wlth thls decLslon may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Revlert Unlt
Bul-ldtng il9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO}AIISSION

Taxlng Bureaurs Representatlve

Petl t ioner t  s Representat lve :
Jeffrey W. Wal ler
Je f f rey  W.  l , Ia l le r ,  P .C.
343 New York Ave.
Huntl-ngton, NY IL743

c c :



STATE OF NEW YORK

STATE TAX COI'{MISSION

In the tlatter of the PetLtlon :

o f :

: DECISIOND tB / ̂  *o*fifiuliloi3THlilll' srArroN
for Revislon of a DetermlnatLon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Perlod June I, 1979
through May 31, 1982. 3

Petitioner, Kevin Schaeffer dlbla North Shore Service Station, Illgh

St,reet and New York Avenue, Iluntlngton, New York IL743, flled a petltLon for

revlslon of a determinatlon or for refund of sales and use taxes under Artl.cles

28 and 29 of the Tax Law for the perlod June 1, 1979 through ltay 31, 1982 (Flle

N o .  4 7 9 6 3 ) .

A hearing was held before Robert F. Mulltgan, Ilearing OffLcer, at the

offlces of the State Tax Conmisslon, Two l{orl-d Trade Center, New York, New York

on October  29 ,1986 a t  l :15  P.M.  Pet i t loner  appeared by  Je f f rey  W.  Wal le r ,

Esq. The Audit Dlvlsion appeared by John P. Dugan, Esq. (Lawrence A. Newnan,

E s q . ,  o f  c o u n s e l ) .

ISSIIE

I,lhether petltl.oner establtshed reasonable cause for walver of penalty and

reduct l .on of statutory lnterest.

FINDINGS OF FACT

1. Pet l t loner,  Kevln Schaeffer dlbla North Shore Servlce Stat lon,

operates an Exxon gasoline statlon at ltigh Street and New York Avenue, Iluntlngton,

New York.
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2. The Audit  Divis lon conducted a sales tax f ie ld audlt  of  pet i t lonertg

buslness coverlng the period June 1, 1979 through May 31, 1982:

(a) Petltlonerrs books and records were found to be accurate
with respect to purchases of gasollne. (The purchases
were ver i f led by the supplLer,  Exxon.) Gross sales
per books agreed with gross sales per Federal lncome
tax recurns, Gross eales per books, however, dld not
agree wlth gross sales per sales tax returns flled.
Bank deposits (less returned checks) for the audit
per lod  to ta l led  $1 ,328,766.00 ,  wh l le  g ross  sa les
reported were $500,700.00, result lng ln a dlscrepancy
of $828,066.00. Thls dlscrepancy could not be explalned
by petitloner or hls former accountant,.

(b) Audlted taxable sales of $t ,227,966.00 were deternlned
from three sources: gasollne, o11 and clres, batterlee
and aceessories ("TBA'|) ,  lncludlng repairs.

(1) Gasol ine purchases of $1,073,006.41 were marked
up 6.9652 (thLs percentage was used based on the
narlcup of another Exxon statl.on because
pet l t lonerts sel lLng pr icee for most of the audlt
perlod were not avallable). After deductlng 8
cents per gallon gasoline tax, audited taxable
gaso l ine  sa les  were  de termined to  be  $1 ,065,839.31 .

(1i)  011 purchases of $7,977.86 were narked up 63.997
based on a markup test, resultLng ln audited o11
s a l e s  o f  $ 1 2 , 2 5 2 . 4 6 .

(11i)  Audlted TBA sales were found to be $149,875.40.
Thle amount nas projected uslng one mechanic
worklng 40 hours per week and charglng $30.00
per hour for Labor. Thls nethod was used because
pet l t lonerfs books showed only $15,655.00 ln TBA
purchases. Based on a markup testr thls would
have produced $34,523.00 in TBA sales, whlch the
audltor found unacceptable conslderlng the fact
that petitioner had a contract wlth the Post Offlce
that produced $21,724.00 ln nontaxable TBA sales
for 19 months.

(c) Taxable sales reported for the perlod June 1, 1979
through February 28, 1982 were $458,474.00. Addlt lonal
taxable saLes for thls perlod were $769,627.00. The
audit was updated to lnclude the perlod endlng I*Iay 31,
1982, resultlng ln total- additlonaL taxable sales for
the audit  per lod of $831,372.00 and tax due thereon of
$58,631.00. (The audlt  per lod excludes the quarter
ending August 31, L982, as petltloner reported taxabl-e
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sales of $92,856.00 for that quarter,  which the
audltor determined to be ln llne with audLt findlngs.)

3. On August 11, 1983 a Not,ice of DetermLnatLon and Demand for Paynent of

Sales and Use Taxes Due was issued to pet l t loner for $58,631.00 ln tax, $14rL4z.Ls

as a Penalty and $19,753.17 in lnterest.  The not lce was subgequent ly anended

on Sept ,embet  20 ,1983 to  inc rease the  pena l ty  to  $29,315.50  because o f  f raud.

(Petitloner had signed consents extendlng the perLod of llnitatlon for assesament

to  ,sep tember  20 ,  1983) .

4. Pet,lclonerts former accountant vlslt,ed the station once a month aud

made the entrles Ln the ledger fron bllls retalned by petlttoner. The accountant

prepared all tax returns and prepared all checks for taxes. The returns and

checks were then slgned by petitlo[€r.

5. At a post aasessment conference, the Audlt Divlslon agreed to reduce

the addit lonal tax to $551656.00. At a Tax Appeals Bureau conference, the

Audit Dlvlsion also agreed to reduce the 502 fraud penalty to the statutory

penalty of 252.

6. Pet l t ioner concedes that the tax as reduced to $55,656.00 ls correct,

but argues that the penalty should be cancelled because he retaLoed all necessary

documents and reLied on hls accountant to correctLy determine the tax due.

CONCLUSIONS OF LAW

A. That durlng the perlod ar lssue, Tax Law $ 1145(a)(1) provlded a

penalty of up to 257 and maxtmum statutory lnterest for fallure to pay over

sal-es tax on a tinely basis, The Law aLso provlded that lf the Tax Connlsslon

determlned that the failure or delay was due to reasonable cause and not

wlllfuL neglect, the penalty and all but minlmum Lnterest nere to be remltted.

B. That petitloner has not establ-lshed that hls fallure to pay over salee

tax htas due to reasonabLe cause. Even lf lt nere to be agsumed that petltlonerts
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former accountant rtas at fault for the underreportingr the dlscrepancies were

of such magnitude that they should have been obvious to petitloner. (See 20

NYCRR 536.5.) Accordingly, the 257" penalEy and maximum statutory lnterest must

stand.

C. That the pet i t lon of KevLn Schaeffer dlbla North Shore Servlce

Station is denied and the Notlce of Determlnation and Demand for Paynent

Sales and Use Taxes Due, as reduced to the sum of $55,656.00 in tax wlth

penalty and statutory lnterest,  Ls sustained.

DATED: Albany, New York STATE TN( COMMISSI0N

MAR 131987
PRESIDENT

o f

252


