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STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petltlon
o f

Frank Sandler
d/b/a Sandyts Amerlcan Service Center

for Redetermination of a Deflciency or Revlslon
of a Deterninatlon or Refund of Sales & Use Tax
under Artlcle (s) 28 & 29 of rhe Tax Law
f o r  t h e  P e r l o d  6 l L l 7 9  -  8 1 3 L 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  3

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she Ls an employee of the State Tax Coumlsglon, that he/she ls over 18 yearg
of age, and that on the 20th day of March, 1987, he/she served the wlthin
not lce of declslon by cert l f led mal1 upon Frank Sandler,  dlbla Sandyrs Amertcan
Servlce Center the petltioner ln the wlthln proceedlng, b]r encLostng a true
copy thereof ln a securely sealed postpald rrrapper addressed as follows:

Frank Sandler
dlbla Sandy's Amerlcan Servlce Center
68 Cafftey Avenue
Bethpage, NY LL7I4

and by deposltlng same enclosed
post offlce under the excluslve
Servlce withln the State of New

That deponent further says
hereln and that the address set
of the pet l tLoner.

ln a postpald properly addressed wrapper ln a
care and custody of the Unlted States Poetal
York.

that the sald addressee ls the petLtloner
forth on sald rtrrapper Ls the last knovm address

Sworn to before me thLs
20th day of Ma



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of che Petltlon
o f

Frank Sandler
dlbla Sandyrs Amerlcan Servlce Center

for Redeternl.natlon of a Deflclency or RevlsLon
of a Deterrninatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  6 l I /79  -  8131182.

AFFIDAVIT OF UAILING

State of New York :
9 S .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax ConmLsslon, that he/she is over 18 yearg
of age, and that on the 20th day of March, L987, he served the wlthln nottce of
declsion by certlfled nall upon Peter R. Newnan, the representatlve of the
petitLoner ln the wlthln proceedlng, bY encloslng a true copy thereof in a
securely sealed postpald rrrapper addressed as follows:

Peter R. Newman
350 Veterans Memorlal IIrry.
Conmack, NY II725

and by deposLtlng
post off lce under
Servlce wlthLn the

That deponent
of the petltloner
last known address

saue enclosed ln a postpald properly addressed wrapper ln a
the excluslve care and custody of the United States Postal

State of New York.

further says that, the sald addressee ls the representative
hereLn and that the address set forth on sald wrapper ls the

of the representat lve of the pet i t loner.

Sworn to
20th day

before

nlster oaths
pursuant to Law sect lon L74
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S T A T E  T A X  C O M U I S S I O N
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March 20, 1987

Frank Sandler
d/b/a Sandyts Amerlcan Servlce Center
68 Caffrey Avenue
Bethpage, NY LL7I4

Dear Mr. Sandler:

Please take notlce of the decLsion of the State Tax CommlsgLon enclosed
herewlth.

You have now exhausted your rlght of revlew at the aduLnlstratlve l-evel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng in court to revlew an
adverse declslon by the State Tax Conrmlsslon uay be Lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be commenced ln the
Supreme Court of the St,ate of New York, Albany County, wlthln 4 months fron the
date of thts not lce.

Inqulrles concernLng the computatlon of tax due or refund allowed ln accordance
wlth thls declsion nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bulldlng /19, State Caupus
Albany, New York t2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxing Bureaufs Representatlve

Petltl-onerr s Representatlve :
Peter R. Newman
350 Veterans Memorlal ltwy.
Co q'ack, NY 11725
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STATE OF NEW YORK

STATE TAX CO {}fISSION

In the Matter of the Pet i t lon
:

o f
: DECISION

FRANK SANDLER
DIBIA SANDYIS AMERICA}T SERVICE CENTER :

for Revlslon of a Determination or for :
Refund of Sales and Use Taxes under Artlcles 28
and 29 of the Tax Law for the Perlod June Lr l
1979 through August 31, L982.

:

Petltloner, Frank Sandler dlbla Sandyts Anerl.can Servlce Center, 68

Caffrey Avenue, Bethpage, New York 11714 f l led a pet l t lon for revlslon of a

deternLnatlon or for refund of saLes and use taxes under Artlcles 28 and 29 of

the Tax Law for the perLod June 1, 1979 through August 31, 1982 (Fl le l fo.

4682L) .

A hearing nas commenced before Jean CorLgliano, Ilearlng Offlcer' at the

offlces of the Stace Tax Gonnlssion, Two World Trade Center, New York, New York,

on  January  29 ,  1986 a t  9 :15  A. l { . ,  con t lnued on  May 14 ,  1986 a t  10 :00  A.M.  and

concluded on September 10, tgSA at 9:15 A.M., wlth al l  br lefs to be subult ted

by Decenber L2, 1986. Pet l t loner appeared by Peter R. Newuan' Esq. The Audlt

Dlvls ion appeared by John P. Dugan, Esq. (Joseph W. Plnto, Esq.,  and Mlchael

Glannon, Esq. of counsel) .

ISSUES

I. Whether any part of the assessment Ls barred by the statute of llnlta-

tlons found in section lL47 (b) of the Tax Law.

II. trIhether the Audlt Divislon properl-y enployed estlnated purchase and

purchase markup procedures to cal-culate tax due on petltlonerts sales of

gasoline and repalr servlces.
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FINDINGS OF FACT

l .  On July 26, 1983, foLlowlng a f le ld audlt ,  the Audlt  Dlvls lon lssued

to pet l t loner,  Frank Sandler d/bla Sandyfs Amerlcan Servlce Center,  a Not lce of

Determlnatlon and Demand for Paynent of Sales and Use Taxes Due, assesslng

sales taxes under Articles 28 and 29 of the Tax Law for the period June 1, L979

through August 31, 1982 ln the amount of $49,843.41 plus penalt ies and lnterest.

2. 0n July 19, 1982, Mr. SandLer executed a consent extendlng the period

of liuitation for the assessment of sales and use taxes for the taxable perlod

June l ,  IgTg through May 31, 1980 to Septembet 20, 1983.

3. An audltor vlsited the servtce statlon ln May 1982 and had several

contacts with Mr. Sandler and hls accountant in an attempt to obtain books and

records. The documents made avallabLe were deemed inadequate to verify taxabLe

sales because no invoLces were malntalned for sales of repair services, purchase

invoLces were inconpLete and petltlonerts general ledger could not be reconciLed

vrlth hLs Federal income tax returns.

4. In calculatlng the assessment under conslderation, the auditor employed

a markup test of gasoline purchases and an estlmate of sales of repaLr servlceg.

a. The audLtor obtalned pet l t lonerfs gasol lne purchases from hls

suppl iers.  Uslng the suppl lerrs cost f lgures and pet i t lonerfs posted pump

prices, the auditor calculated an average welghted markup per gallon of 12.97

percent.  This narkup f lgure was appl led to pet l- tLonerfs gasol- tne purchases to

determlne total taxable gasollne sales. Approprlate adJustments were made to

remove fron the selllng price of gasollne sales and exclse taxes not taxable

under Art ic les 28 & 29.

b. UtlLlzLng petltionerrs cash dlsbursements Journal the auditor

estlmated that for the period June 1979 through November L979 petittonerrs
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purchases of repalr parts €rmounted to approxinately nlne percent of hls gasollne

purchases. The auditor then est lmated pet i tLonerrs parts purchases for the

audit perlod uslng the nine percent flgure and applled a markup of L25 percent

to parts purchases to deternLne audited repalr sales. The markup flgure was

based on the audLtorts personal experience of audlting gasoline stations In

Nassau County.

c.  Using the nethodology described,

taxes due from petltl.oner as fol-lows:

Taxable gasoline sales
Sales of repair  servtces
TotaL taxable sales
Taxable sales reported
Addltlonal taxable sales

Addltlonal sales tax due

the audltor calculated addltlonal

5. Mr. Sandler had an agreenent wlth his supplier whereby he patd for the

amount of gasollne he actualLy pumped, as shown on his metersr rather than the

amount of gasoline delivered to his station. He took datly meter readlngs fron

each pump and reported the results to hls suppl-Ler. Petltloner nas glven the

opportunlty to submit a sunmary of hls daily meter readlngs after the close of

the hearlng, but he fal led to do so.

CONCLUSIONS OT LAW

$  1  , 567 ,  953
103 ,  139

L ,67L ,O92
974,892
710 ,585

$49 ,843 .41

records made lt

to external lndlces;

outside lndices to

A. That pett t lonerrs fal lure to provlde ver i f lable

lnposslble t,o determine hls tax liabtlity wlthout resort

therefore, the Audlt Divlslon was narranted ln enploylng

es t lmate  taxab le  sa les  (Tax  Law $1138ta l t1 l ) .
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B. That the audlt nethodology nas reasonable, and petltloner has not

shown that elther the nethod or the results were erroneoua (Surface Line Operators

Fraternal 0rganl.zat, ton, v.  Tul- ly,  85 ADzd 858).

C. That the consent executed on July 19, 1982 was effective only for

those periods whlch had not yet expired (Tax Law $t147[c]) .  The perl .od of

llnltation for the assessment of sales and use taxes for the sales tex quarter

ended August 31, 1979 explred on Septenber 20, L982. Accordingly' the consent

was executed before the perl.od for assessment had explred, and the notice waa

lssued timely.

D. That the petLtlon of Frank Sandler d/bla Sandyrs Amerlcan Servlce

Center ls denied, and the Notlce of Deterninatlon and Demand for Payuent of

Sales and Use Taxes due issued on JuJ-y 25, 1983 ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

MAR 2 01s8?
PRESIDENT


