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STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t lon
o f

Leonard Sandberg,
President of Sandrest Corp. dlb/a The Stork Club

for Redeterminatton of a Deficiency or Revlsion
of a Deterninatlon or Refund of SaLes & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
P e r l o d s  3 / L / 7 8 - 8 1 3 1 1 7 8  &  L 2 / 1 1 7 8 - 5 1 3 1 1 7 8 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet, M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Comisslon, that he/she is over 18 years
of age, and that on the 12th day of August, 1987, he/she served the wlthln
notice of Decislon by certlfled mail upon Leonard Sandberg, President of
Sandrest Corp. d/bla The Stork Club the petltioner ln the within proceedlnE' b)t
enclosing a true copy thereof Ln a securely sealed postpald rrrapPer addressed
as follows:

Leonard Sandberg,
Presldent of Sandrest Corp.
2224 Embassy Drive
lrlest Paln Beach, FL 3340f

dlbla The Stork Club

and by depositlng s€rme enclosed ln a postpald properly addressed wrapper ln a
post office under the exclustve care and custody of the Unlted States PostaL
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the Petltl.oner
hereln and that the address set forth on sald wrapper ls the last known addrees
of the pet l t ioner.

Sworn to before ne thls
12 th  day  o f  August ,  1987.

o ter 
-oaths

nin
LawPursuant to Ta:( sect ion 174



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t lon :
o f

Leonard Sandberg, 3
President of Sandrest Corp. dlb/a The Srork Club

for Redeterninatlon of a Deflciency or Revlsion :
of a Deternination or Refund of Sales & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law for rhe :
P e r l o d s  3 / L / 7 8 - 8 / 3 L / 7 8  &  L 2 / 1 1 7 8 - s / 3 1 1 7 8 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conml.sslon, that he/she is over 18 years
of age, and that on the 12th day of August, 1987, he served the wlthln notice
of Decision by certlfled mail upon Phllip II. Kalban, the repreeentatlve of the
petltioner ln the wlthln proceeding, by encloslng a true copy thereof ln a
securely sealed postpald lrrapper addressed as follows:

Phllip H. Kalban
Parker, Chapin, Flattau & Kllnpl
1211 Avenue of the Americas
New York, NY 10036

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee is the representative
of the petitloner herein and that the address set forth on sald wrapper ls the
last known address of the representatlve of the petltloner.

before me thls
o f  August ,  L987.

Sworn to
12th day

pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O } ! M I S S I O N

A L B A N Y ,  N E W  Y  O R K  L 2 2 2 7

August 1.2, L987

Leonard Sandberg,
Prestdent of Sandrest Corp. d/bla The Stork Club
2224 Enbassy Drlve
West Paln Beach, FL 33401

Dear Mr. Sandberg:

Please take notice of the Decl-slon of the State Tax Comlssion enclosed
herewlth.

You have now exhausted your rlght of revl.ew at the adnLnlstratlve leveL.
Pursuant to sectlon(s) 1139 of the Tax Law, a proceedlng ln court to revielr an
adverse declslon by the State Tax Conrmisslon nay be lnstituted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of thls not ice.

Inqulries concernlng the computatlon of tax due or refund allowed ln accordance
with thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Review Unlt
Bullding if9, State Campus
Albany, New York 12227
Phone # (518) 453-4301

Very truly yours'

STATE TA)( COMMISSION

cc: Taxlng Bureauts Representatlve

Petl t ioner I  s Representat lve:
Phillp E. Kalban
Parker, Chapln, Flattau & Kllnpl
1211 Avenue of the Amerlcas
New York, NY 10036



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petltlon

o f
:

LEONARD SANDBERG, DECISION
PRESIDENT OF SAI{DREST CORP. DIBIL TIIE STORK CLUB :

for Revlslon of a Deternlnatlon or for Refund :
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlods March I, L978 :
through August 31, 1978 and December 1, 1978
through May 31, L979. :

Petltloner, Leonard Sandberg, Presldent of Sandrest Corp. dlbla The Stork

Cl-ub, 2224 Enbassy Drlve, West Palm Beach, Florlda 33401, flled a Petitlon for

revlslon of a determlnatlon or for refund of sales and use taxes under Artlclee

28 and 29 of the Tax Law for the perlods March 1, 1978 through August 31, 1978

and December 1, 1978 through lv lay 31, L979 (Fl le No. 45300).

A hearlng was held before Joseph W. Pinto, Jr., Ilearlng Offlcer, at the

offlces of the State Tax Commlgsion, Two l{orld Trade Center, New York, New

York, on l {ay 5, 1987 at 10:45 A.M. Pet l t ioner appeared by Phl l lp I I .  Kalban,

Esq. The Audit Dlvlslon appeared by John P. Dugan, Esq. (Anne I{. Murphy, Esg.r

o f  counse l ) .

ISSUES

I. tr'lhether the New York State Tax Co 'nlsslon hae the authorlty to hold a

hearlng ln thls matter.

II. lJtrether petltloner ls entttled to a refund of penalty and Lnterest.

FINDINGS OF FACT

1. On l4ay 20, 1980, the Audit Dlvlslon lssued a Notlce and Demand for

Payuent of Sales and Use Taxes Due to Leonard Sandberg whlch stated tax due of
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$68,412.28 ,  pena l ty  o f  $15,454.71  and Ln teres t  o f  $12,288.97 ,  fo r  a  to taL

amount due of $96,155.96. Thls amount was found due for the perlods ended

l lay 31, L978, August 31, L978, February 28, 1979 and May 31, L979 (the rraudLt

period") .

2.  For the periods ended May 31, L978 and August 31, L978, forms ST-100'

New York State and local sales and use tax returns were ftled with only Partial

paynent of the tax stated. For the perlods ended February 28, 1979 and May 31,

1979, petltioner filed forms ST-810, quarterly returns for part-quarterly

filers, faillng to remlt any tax wlth regard to the forner perlod and only

partlally remittlng the amount set forth as due for the latter perlod. AlL

four returns nere sl.gned by Leonard Sandberg' petltloner herein.

3. Petltioner nas the secretary and treasurer of Sandrest Corp. untLl

sometlme ln 1979 when he became presldent. Petitioner has never contended that

he was not a responslble officer of Sandrest Corp.

4. Sandrest Corp. operated a reataurant known as The Stork CLub located

at LLz Central Park South in New York Clty. The club closed sometlme ln the

spr ing  o f  L979.

5. Petitloner does not dlspute the total- tax due as stated on the Notlce

and Demand for Payment of Sales and Use Taxes Due lssued on May 20, l '980' but

does dispute the proprlety of the penalty and interest assessment.

6. On Aprl l  30, 1981, pet l t loner made a part lal  paynent of $25'000.00.

On Jul-y 8, 1981, pet i t ioner made a second Paynent of $9,000.00. However,

because of financial rradversityrt alleged to be due to loss of buslness resultlng

from alleged improprLeties and embezzlement of funds by an employee, loss of

income for the year L979 and severe illness, no further paynents were made

towards the outstanding assessment. The New York State Department of Taxatlon
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and FLnance obtalned a warrant agalnst petlt ioner and levled against one of hls

bank accounts, col lect lng $78,316.37, whlch const l tuted the ent ire outstanding

balance due at that time. This levy took pJ.ace on March 12, 1982.

7. Imrnediately prlor to the 1evy, petitioner learned that the manager

employed by Sandrest Corp. for The Stork Club had been arrested for al-l-eged

credlt card fraud and entering the United States as an 111ega1- allen. The

employee, Robert James Jackson, has since been deported from this country.

8. Petitloner filed an Appllcatlon for Credit or Refund of State and

Local Sales or Use Tax on August 5, L982, recelved by the Departuent of Taxatl.on

and Finance on August 16, L982, seeking $431904.39, whlch amount was set forth

on the compliance agentrs levy as fistatutory additlonstr. By letter dated

June 8, 1983, the Audtt DivisLon denled petitlonerfs appLication for refund and

Lnformed petlt,ioner that he had 90 days from the date of the letter to aPPly

for a hearing ln accordance with the provislons of Tax Law $ 1139(b).

9. Pet l t ioner,  bY his representat ivesr Booth, Lipton & Llpton, protested

the denial of hls refund ln a letter tlmely received by the Tax Appeals Bureau

on Ju ly  8 ,  1983.

CONCLUSIONS OF I,AW

A. That the State Tax Conmisslon has Jurisdlction to hear this oatter

pursuant to the provisions of Tax Law $ 1139(b), which states that the determi-

nation to deny petitionerrs appllcatlon for refund or credlt, ln whole or ln

part, shal-l be final and irrevocable:

"unless the appJ.lcant shall, wlthln ninety days after the maiLing of
notice of such determination, apply to the tax commisslon for a
hearlng. rl
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Thls sltuatLon ls dlsttngulshable fron that Ln the case of llall v. New York State

Tax Conmlsglon, 108 AD2d 488, whlch held that the Tax Coumlgslon dld not have

authorlty under Tax Law $ 1138(a) (1) to hold hearlngs concernlog the assessment

of sales and use taxes due fron a petltLoner for a perlod for which a correct

and sufflcLent return was fLled but no payment nade. The Hall case aLso held

that Jurlsdlctlon to hold such a hearlng was not conferred by Tax Law $ L7L(2L).

The lnstant situatlon clearly falls wlthln sectlon 1f39(b) as stated above and

the Co'nisslon ls authorlzed to hoLd a hearlng on the merlts of thls matcer.

A11 auounts due were paid and a proper refund qppllcatlon flled. Thls hearlng

concerns that claln.

B. That dur lng the perlod ln lssue, Tax Law S 1145(a)(1) granted the

Co rtssion the dlscretlon to remit all or any part of agsessed penalty and that

portlon of lnterest that exceeds the nlnlnum amount. ALthough the language

changed between 1978 and L979, the sallent provlslons remalned the same. The

prlor provl.sion authorlzed the remLttance of penalty and lnterest lf the Tax

Coumlsslon nas satlsfied that the delay ln payment of taxes ltas excusable and

the later provlsion provlded that reutttance could be authorlzed tn the dlscretlon

of the Connisslon when the Connlsslon deternlned that the fallure or delay ln

paylng taxes was due to reasonable cause and oot due to wl11ful neglect.

C. That petltloner has not demonstrated that there ltas reasonable cause

for hls fallure to pay over taxes due wlthln the tlne requlred by Artlcle 28 of

the Tax Law. Petltloner's Lllnesses took place long after the audlt perlod, as

dld hls good falth negotiatlons wlth anil paynencs to the Department of Taxatlon

and Flnance. Further, clalms of embezzlement and fraud by an enployee rtere not

substantlated and, ln any event, as a responsLble offlcer who sl.gned all the
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returns for the periods in issuer petitioner should have known rthat pa)'nents of

sales tax were being made during the perLods in issue.

D. That the petl.tlon of Leonard Sandberg is denled and the denlal of the

clain for refund dated June 8, 1983 ls sustained.

DATED: Albany, New York STATE TAX COU!fiSSION

AUo 121987


