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STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

SJS Service Stat ion, Inc.
and l larold Tepper,  as Off lcer

for Redetermination of a Deflclency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per lod  9  /  L  /  8o-5 /31 /8r .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Al-bany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she ls over 18 yearg
of age, and that on the 10th day of February, L987, he/she served the wlthin
not ice of Decision by cert i f ied mai l-  upon SJS Servlce Stat ion, Inc.r  and l larold
Tepper,  as Off icer,  the pet i t ioners in the withLn proceeding, by encloslng a
true copy thereof in a securely sealed postpaid wrapper addressed as foll-ows:

SJS Service Stat ion, Inc.
and Harold Tepper,  as Off icer
25 Gary St.
Lindenhurst, NY LL757

and by depositlng same enclosed in a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the United States Postal
Servl-ce wLthin the State of New York.

That deponent further says that the said addressee is the petitioner
hereln and that the address set forth on said rrrapper ls the last known addrese
of the pet i t ioner.

Sworn to before ne this
of February, f98

nister oaths
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet l t lon
o f

SJS Service Stat ion, Inc.
and Harold Tepper,  as OffLcer

for Redetermlnation of a Deficlency or Revislon
of a Determination or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Per iod  9  /  L  I  80-5  131/81 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Jenet M. Snay, being duly sworn, deposes and says that
he/she ls an enployee of the State Tax Cornmlssion, that he/ehe is over 18 yearg
of age, and that on the 10th day of February, 1987, he served the wlthln notlce
of Decision by certifLed maiL upon Robert Wolk, the representatlve of the
petitioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Robert  Wolk
Wolk & Lawlor
37  Br lgh ton  1 l th  S t .
Brooklyn, NY LL235

and by depositlng same enclosed ln a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the representative
of the petltioner herein and that the address set forth on said ltrapper ls the
last known address of the representat lve of the pet i t ioner.

before ne
of Februa



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M T I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 10, 1987

SJS Servlce Stat ion, Inc.
and llarold Tepper, as Offlcer
25 Gary St.
Llndenhurst, NY IL757

Gent,Lemen:

Please take nocice of the Decislon of the State Tax Counl.ssion enclosed
herewlth.

You have now exhausted your right of review at the adnlnistratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revLelt an
adverse declsion by the State Tax Conmission nay be lnstltuted onLy under
Artlcl-e 78 of the Clvll Practlce Law and Ru1es, and must be comenced in the
Supreme Court of the State of New York, Albany Countyr withLn 4 nonths from the
date of thls not lce.

Inqulrles concerning the conputatlon of tax due or refund alLowed tn accordance
wlth this decislon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluation Bureau
Assessment Revlew Unit
Bullding /f9, State Campus
Al-bany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

ce: Taxing Bureaufs Representat ive

Petl t loner t  s Representat lve :
Robert Wolk
Wolk & Lawl-or
37  Br lgh ton  l l th  S t .
Brooklyn, NY 11235



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl.tlons

of

SJS SERVICE STATION, INC.
AI{D IIAROLD TEPPER, AS OFFICER

for RevlsLoa of Determlnatlons or for Refunds
of Sales and Use Taxes under Artlcleg 28 and 29
of the Tax Law for the Pertod September 1, 1980
through May 31, 1981

DECISION

Peti t loners, SJS Servtce Stat loo, Inc. and HaroLd Tepper,  as off lcet,  25

Gary Street, Llndentrurst, New York 11757, each flled a petltloo for revlsloa of

a deternlnatlon or for refund of sal-es and use taxes under Artlcles 28 aad 29

of the Tax Law for the perlod Septenber 1, 1980 through May 31' 1981 (Flle NoE.

52956 ar.d, 52957).

A hearl.ng was held before Frank A. Landere, Heartng Offlcer, at the

offlcee of the State Tax Connlgglon, Two lJorld Trade Centerr New York' New

York, on October 20,1986 at 1:15 P.M. Pet l t loners appeared by Robert  l {olk,

C.P.A. The Audlt  Dtvtslon appeared by John P. Dugao, Esq. (Mark F. Volk,  EBq.r

o f  counseL) .

ISSUE

Whether the Audit Dlvlslon properly determLoed the addltlonal aaLes taxee

due from petLtioner SJS Servlce Stattoo, Inc. for the perLod at lgsue.

FINDINGS OF FACT

1. on Aprl l  20, 1984, the Audlt  Divls loo, as the result  of  a f le ld audlt ,

issued to petitlooer SJS Servlce Statloo, Ioc. ('rSJSrr) a Notlce of Determlnatlon

and Demand for Paynent of Salee and Use Taxes Due assesslng a saleg tax due of

$18,151.59 ,  p lus  pena l ty  o f  $4 ,537.89  and in te res t  o f  $7 ,853.19 '  fo r  a  to te l
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anount due of $30,542.67 fot the pertod Septeuber 1, 1980 through May 3l '  1981.

0n the same date, the Audlt DlvtsLon also igsued a Notlce of Determloatlon and

Denand for Payment of Sales and Use Taxes Due to petitLoner Harold Tepper which

was ldentLcal as to amouats and pertod as the notLce lseued to SJS. The notlce

lesued to Mr. Tepper provlded, ln pertinent part, ag follows:

"You ate personalLy Llable as offlcer of SJS Servlce Statioo, Inc.
under Sectiong 1131(1) and 1133 of the Tax Law for the fol lowlng
taxes deternlned to be due ln accordanee wlth Sectlon f138(a) of the
Tax Law.tt

2.  On August 8, 1983, SJS, by slgnature of l te preeLdent,  Mr. Tepperr

executed a consent extendtng the statute of llnltatlons for lssutng ao aossssueot

for salas and use taxes for the perlod Septenber l, 1980 through Auguet 31'

1981 to Decenber 20, f984.

3. SJS operated an Award service statlon at 643 Broadway ln Dlaseapsqua'

New York, from September 1, 1980 until approxinateLy Aprl1 1981 when the

scatlon was closed because tt nas loslog money. SJS enployed one or tlto

mechanLcs who performed auto repairs ln addltton to selllng gasollne. Petltloner

Ilarold Tepper doee not contest the assertlon that he wag a responslble officsr

o f  S J S .

4. On May 17, 1983, more than tno years after SJS had ceased operattoos'

the Audlt DivLston tnitlated an audlt of lts books and records. In the lnter-

venlng perlod, SJSts source documentg such as gales lnvoLcesr purchaae tovolces

and cash reglster tapes were etther loet or thrown out. In cooelderation of

thls deflctency' the audttor declded to uge external Lndlces such as thtrd

party loformatlon and prlor audLtlng expertence to decernloe SJSte sales tax

1labt l t ty.

5. The auditor flrst contacted SJSrs gaeollne distrtbucor, Dart PetroLeum,

Inc. ('rDart"), and was advised that, for the audlt perlod, SJS purchaeed
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2341056 gallons of regular aod unleadEd gasollne. This anount ltas nultlpllEd

by the average retall selllng prlce, after allowlng for the New York State tax

on gaeollne and the sales tax, to compute audlted taxabLe gaeoline eales of

$265r563.51. The audltor next conputed taxabl-e repalrs of $33r600.00 by

nuLttplylng the number of mechanlce enployed per SJSfe payroLl records tlmee

$20.00 per hour tlnes 40 hours per week ttnes 13 weeks per quarter. For the

quarterly perlod beglnnlog March 1, 1981, the audltor errooeously used 3 weeke

Lnstead of 7 weeks (wheo petltloner ceased operatLons). Taxable parts selee

were estimeted to be $16,800.00, or 50 percent of taxable repalrs based on

prlor audltlng experlence. The audltor then allowed a credit for a nontaxabLe

sale to the U.S. Post Off lce of $650.00. LastLyr the audltor comPuted audlted

taxab le  sa les  o f  $315 ,313 .00  ($265 ,563 .51  +  $33 '600 .00  +  $16 ,800 .00  -  $650 .00 ) '

whlch, when reduced by taxable eales reported of $561004.00, resulted ln addl-

tLonal taxabLe saLes of $259,309.00 and addlt lonaL saleg tax due of $18'151..63.

6. Petltlonere argued that SJS purchased an amount of gasollne coaetderably

less than reported by Dart. Subsequent to the conduct of the audlt, Petttl"on€f,s

attenpted to obtaln from Dart copies of slgned deltvery tlckets' but wae

advlsed that they lrere not avallable. At the hearing, petltioners Presented a

general ledger, check stubs and bank Btatements for the audlt pertod to supPort

lts contentton. However, saLd records, absent source documenter are lneufflcteot

to show that the Audit Dlvlslonts computatlon of addLtLooal gasollne eales ls

erroneous.

7. Petltlooers also falled to preseot any evldence that thE repair aod

parts sales as deternlned by the Audlt Dl.vl.slon were erroneoue'
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CONCLUSIONS OF LAtd

A. That secclon ll35(a) of the Tax Law provtdes that every person requtred

to collect tax shalL keep recorde of every gele and of alL amounts paid,

charged or due thereon and of the tax payable thereon. Such records ehall

lnclude a true eopy of each sales sll.p, lnvolce, receipt or stateueot.

B. That sectlon 1138(a)(1) of the Tax Law provldes, ln pert inant pattr

that lf a sales and use tax retura is not flled, or lf flled is lncorrect or

lnsufflclent' the aoouot of tax due shal1 be determloed frou such lnformatloo

as may be avallabLe. Thls sectLon further provLdes that, tf necessary, the tax

nay be estlmated on the basls of exteroal ladlcee.

C. That the books and records of SJS Servlce Statlon, Inc. were lnadequate

and lnconplete for purpo{res of determinlng taxable salee or sales tax due.

Therefore' the use of external Lndl"ces ls pernlssible (Matter of Korba v. New

York State Tax Conmlsslon, 84 A.D.2d, 655). Accordlngly, the Audit Dtvlgtoore

deternLnatlon of addltlonal tax due was proper pursuant to sectton 1138(a) (1) of

the Tax Law. Exactness ts oot requtred where it ls the taxpayer's own failure to

nalntal.n proper records whtch prevents exactnees ln the deternlnatlon of ealeg

tax lLablllty (Matter of Markowitz v. State Tax Connlssloa, 54 ADZd, 1023).

D. That the petltLons of SJS Service Station, Inc. and Harold Tepperl as

officer' are denied; and the notlces of determlnatLoa and denands for payuent

of sales and use taxes due lssued Aprll 20, 1984 are sustalned. '

DATED: Albany, New York STATE TAX C0MMISSION

FEB 1O 1987


