
STATE OF NEI^T YORK

STATE TAJ( COMMISSION

In the Matter of the Petltlon
o f

S & H Servlce Cent,er,  Ltd. AFFIDAVIT OF MAILING

for Redetermlnatlon of a Deflclency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  9 /1183 -  L I l30 l83 .

State of New York :
s s .  :

County of ALbany :

DavLd Parehuck/Janet M. Snay, beLng duly sworn' deposes and says that
he/she is an employee of the State Tax Co 'nlsslon, that he/she ls over 18 yearg
of age, and that on the 20th day of I'farch, L987, he/she served the wlthtn
not ice of declslon by cert i f led nal l  upon S & I t  Servlce Center,  Ltd. the
petltloner ln the within proceeding, by encloslng a true copy thereof ln a
securely sealed postpald lrrapper addressed as follows:

S & H Servlce Center,  Ltd.
L96-4L Northern Boulevard
FlushLng, New York f1360

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a
post offlce under the excl-uslve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the petltloner
hereln and that the address set forth on sald wrapper ls the last knortn addreee
of the pet l tLoner.

Sworn to
20th day

before
of Marc



STATE OF NEW YORK

STATE TAX CO}OTISSION

In the Matter of che Pet l t lon
o f

S & H Servlce Center,  Ltd. AFFIDAVIT OF MAILING

for Redeterninatlon of a Deflclency or RevlsLon
of a Determination or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax taw
for  the  Per lod  9 lL l83  -  11 /30 /83 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet l{,. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Connlsslon, that he/she ls over 18 yearg
of age, and that on the 20th day of March, 1987, he served the withln notLce of
deciston by certlfled nall upon Peter R. Newman, the representatlve of the
petLtloner ln the wlthln proceedlng, by encLoslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Peter R. Newman
350 Veterans Memorlal Hlghway
Co 'nack, NY LL725

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Untted States Postal
Service wlthln the State of New York.

That deponent further says that the saLd addressee ls the representatlve
of the petltloner hereln and that the address set forth on sald ltraPPer ls the
last knor^rn address of the representatlve of the petltioner.

Sworn to before me this

nlster oaths
pursuant Tax Law sectLon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C 0 I { T Y I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

March 20, L987

S & H Serv lce  Center ,  t td .
196-4I Northern Boulevard
Flushlng, New York f1360

Gentlemen:

Please take notLce of the decislon of the State Tax Comnlsslon enclosed
herewlth.

You have now exhausted your rlght of review at the admlnLstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revlert an
adverse declsion by the State Tax Co nlsslon nay be lnscltuted only under
ArtLcle 78 of the Clvll Practlce Law and RuLes, and must be connenced I'n the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of thLs not lce.

Inqulrles concerning the couputatlon of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew UnLt
Bullding /f9, State Canpus
Albany, New York 12227
Phone # (518) 457-2086

Very Eruly yours'

STATE TAX COMMISSION

cc: Taxing Bureauts Representat lve

Petltioner I s Representatlve :
Peter R. Newman
350 Veterans Meuorlal lllghway
Conmack, NY 1t725



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

S & H SERVICE CENTER, LTD.

for Revl.slon of a Determl.nation or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period September 1, 1983
through November 30, 1983.

Idtrether petltLoner has

due as asserted by the Audlt

Pet l t ioner,  S & I I  Servlce Center,  Ltd.,  196-4I Norchern Boulevard, Fluehlng,

New York 11360, flled a petttl.on for revislon of a determinatlon or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

September  1 ,  1983 th rough Novenber  30 ,  1983 (F l le  No.  51515) .

A hearing was held before Jean Corigllano, Hearlng Offlcer, at the offlcee

of the State Tax Conmission, Two World Trade Center, New Yorkr New York' on

october 28, 1985 at 9:45 A.M., with al-1 br lefs to be subnit ted by Februar!  9,

L987. Petitloner appeared by Peter R. Nerman, Esq. The Audlt DLvlsion appeared

by John P. Dugan, Esq. (Patr ic la L. Brumbaugh, Esq.,  of  couosel) .

DECISION

shown that it ls not 1lab1e for sales end use taxes

Dlvislon.

FINDINGS OF TACT

l.  On January L6, 1984, the Audit  Dlvis lon lssued to pet l t loner,  S & E

Servlce Center, Ltd., a Notlce of Deternlnatlon and Deuand for Paynent of Sales

and Use Taxes Due for the perlod September 1, 1983 through November 30, 1983,

aesert lng sales and use taxes due tn the amount of $351000.00. The not lce

contained the followlng explanatLon:



The

the

-2-

'rThe followtng taxes are determlned to be due fron Gallagherrs
Trlangle SheLl and represents your liabllity, as purchaser' ln accor-
dance wLth Sect lon 1141(c) of the Sales Tax Law.r l

notlce also stated that petltlonerfs lLabil-lty as purchaser was llmlted to

purchase pr lce of the busl-ness or $35,000.00.

2. Following a fieLd audit, the Audit Division deternlned that the booke

and records of Gallagherrs Trlangle Shel-l (ttcallaghertstt) were inadequate for

the purpose of verlfylng Lts sales tax Liablllty. Consequently, Gallagherfs

tax liabllity was estlmated on the basls of lnfornatlon provlded by Gallagherrs

accountant and thlrd party veriflcatl-on of Gallagherrs gasoline purchases. The

total- amount of sales and use tax determined to be due from GaLlagherts Itas

$ 3 7 , 4 2 8 . 0 5 .

3. PetLtLoner presented no evldence bearlng upon elther (1) the bulk sale

transact lon whlch the Audlt  Dlvls lon agserted as the basls of l ts assessment '

or (2) the audlt methodology utillzed by the Audlt Dlvlsion or the results

obtained.

4. After all evidence was recelvedr petltloner made a motlon to dlsnlss

on two grounds: (1) that the Audlt Dlvlslon falled to prove that a bulk sale

transfer had occurred; and (2) that the Audlt Dlvlslon falled to prove that a

not lce of determinat lon had been sent to Gal lagherfs.

CONCLUSIONS OF LAW

A. That the burden of proof to overcome tax assessnents rests uPon the

pet l t loner (see, e.8.,  Clarence R. Ol iver Post l temorial ,  Inc. v.  State Tax

Commlsslonr 101 AD2d 92L). Petitloner has not even alleged facte whLch, lf

proven, would relieve lt of the llabllit,y asserted agalnst it. Consequently'

there ls no basls for modifLcation or cancellatlon of the assesament.



-3-

B. That the pet l t lon of S & I I  Servlce Center,  Ltd. ls

Nottce of Determlnatlon and Demand for Payment of Sales and

lssued on January L6, 1984 ls sustained.

DATED: Albanyr New York STATE TN( COIIMISSION

denled, and the

Use Taxes Due

MAR 2 01987
PRESIDENT


