
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

S. A. Servlce Stat ion, Inc. AFFIDAVIT OF MAILING

for Redeternlnation of a Defl-clency or Revlsion :
of a Det,ernlnatlon or Refund of Sales and Use Tax
under Art lc le(s) 28 & 29 of the Tax Law :
fo r  the  Per lod  3 lL l79  -  513L182.

State of New York :
s s . :

County of Albany :

Connle A. Ward, belng duly sworn, deposes and says that
she is an enployee of the State Tax Cornnlsston, that she is over 18 years
of age, and that on the 14th day of August, 1987, she served the wlthin
not lce of declslon by cert l f led nal l  upon S. A. Servlce Stat lon, Inc. the
petltloner in the withln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpald nrapper addressed as foLlows:

S. A. Servlce Stat lon, Inc.
59-36 Maurl-ce Avenue
Maspeth, NY 11378

and by deposltlng same enclosed in a postpaid properJ-y addressed wrapper ln a
post offlce under the exclusLve care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says
herein and that the address seC
of the pet l t ioner.

Sworn to before me thls
14 th  day  o f  August ,  L987.

that the sald addressee is the petltloner
forth on sald wrapper ls the last known address

nlster
Law sect l



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petltlon
o f

S.  A .  Serv lce  Sta t ion ,  Inc . AFFIDAVIT OF }TAILINC

for Redetermlnatlon of a DefLciency or Revlsion :
of a Determlnatlon or Refund of Sales and Use Tax
under Arttcle(s) 28 & 29 of the Tax Law :
fo r  the  Per iod  3 /L /79  -  513L182.

State of New York :
s s .  :

County of Albany 3

Connie A. Ward, being duly sworn, deposes and says that
she is an employee of the State Tax Comlsslon, that she l-s over 18 years
of age, and that on the 14th day of August, L987, he served the wlthln notlce
of declslon by certified mall upon Leonard Kllnghoffer, the repreaentatlve of
the petltioner Ln the wlthin proceedtng, bI encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Leonard Kllnghoffer
7000 Boulevard East
Guttenbergr NJ 07093

and by depositing sErme encl-osed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal-
Service lrlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitioner herein and that the address set forth on sald wrapper ls che
l-ast known address of the representatlve of the petltloner.

Sworn to before me thls
14 th  day  o f  August ,  1987.

r lzed to
t to Tax

nlster



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  14,  1987

S. A. Servl .ce Stat lon, Inc.
59-36 Maurlce Avenue
.{aspeth, NY 11378

Gentlemen:

Please take notice of the declslon of the State Tax ConmLsslon enclosed
herewlth.

You have now exhausted your right of revlew at the admlnist,ratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding l-n court to revlew an
adverse deeision by the State Tax Conmlssion may be LnstLtuted only under
ArtLcle 78 of the Clvll Practlce Law and Rules, and must be conrmenced In the
Supreme Court of the St,ate of New York, Albany County, wlthln 4 months from the
date of thls not lce.

Inquirles concernlng the computation of tax due or refund allowed ln accordance
with thls decl.sl.on nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluation Bureau
Assessment Revielr Unlt
Bullding /19, State Campus
Albany, New York 12227
Phone # (s18) 453-430L

Very truly yours'

STATE TAX COIIiVISSION

cc: Taxlng Bureauts Representative

Petl t ioner I  s Representat ive:
Leonard Kllnghoffer
7000 Boulevard East
Guttenbergr NJ 07093
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STATE OF NET YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f :

S. A. SERVICE STATION, INC. : DECISION

for Revlslon of a Determlnatlon or for Refund :
of Sales and Use Taxes under Articles 28 & 29
of the Tax Law for the Perlod March I, L979 :
through May 31 , 1982.

Petltloner, S. A. Servlce Statlon, Inc., 59-36 Maurlce Avenue, Maepeth'

New York 11378, flled a petltlon for revlgLon of a determlnatton or for refuod

of sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

lbrch l ,  1979 rhrough l lay 31, 1982 (r l1e No. 42578).

A hearlng was held before Robert F. Mulllgan, llearlng Offlcer' at the

offtces of the State Tax Commisslon, Two World Trade Center, New York, New York,

on Deceraber 8, 1986 at 1:15 P.M., wlth al l  br lefs to be subnlt ted by February 16,

1987. Petltloner appeared by Leonard Kllnghoffer, P.A. The Audtt Dlvlsl.on

appeared by John P. Dugan, Esq. (Lawrence A. Newnan, Esq,', of counsel).

ISSUE

Whether the Audit Dlvlglon properly determlned seles and use taxes due

from S. A. ServLce Stat lon, Lnc.

FINDINGS OF FACT

1. Durlng the perlod at tssue, pet l t ioner,  S. A. Servlce Stat loa'  Ioc.,

operated a Gulf service station at 59-36 Maurlce Avenue' Maspeth, New York.

2. A fleld audlt of petltloner lras conducted by the Queene Dletrlct Offtce:

(a) The only records made avallabte to the audltor were petltlonerre

1979 and 1980 Federal- lncoue tax returns and its purchase involcee for the

quarter Septenber 1, 1980 through Novenber 30, 1980.
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(b) Slnce the records were lnconplete, the audltor perforned a test

perlod audlt utiLlzLng sald quarter as a test perlod.

(c) Gallons of gas purchased as per petltlonerfg records ltere

nultlplled by statewLde average selltng prlces per grade as determlned by the

Audlt Divtslon (less state gasollne tax of 8C per gallon, Federal gaeollne tax

of 4g per gallon and sales tax). The caLculatl.on ls as follows:

Type of
Gasoll.ne

Regul,ar
Unleaded
Super Unleaded

TOTAL

9  1  ,033
7L ,530
40 ,519

203,082

Gallons Purchased Average
9lLl80 - LLl30l80 SellLns Prlce

$  1  .094
l . 138
1 .  182

Taxable
Recelpts

$  99 ,590 .00
8 l  , 401  .00
47 ,893 .00

$228 ,885 .00

(d) RepaLrs and accessory sales were estinated at $5,000.00 per oonth

for the stat lonts one servlce bay, or $15'000.00 for the test per lod.

(e) Total taxable sales of gasollne, repalrs and accessorlea ltere

calculatea at $2431885.00 for the test per lod, result lng ln $19,510.00 ln saleg

tax due.

(f)  Sales tax reported for the test perLod was $2,933.20'  result log

ln a percentage of underreport ing of 565.172.

(g) The underreportlng percentage of 565.L72 ,nas applled to sales tax

reported for the enttre audlt perlod of $42,724.85, resultlng ln addltlooal

saLes  tax  due o f  $241,468.62 .

4. Thlrd party verlflcatLon was obtalned fron petltlonerfs suppller, Gulf

011 Corporation, showlng a total- of 850,492 gaLlong dellvered ln 1980, resultlng

1n an average of 2L2r623 gaLLons per quarter, or 91541 galloos more than shonn

by petltlonerts purchase records for the test quarter.

5. Petltlonerre Unlted States Corporatton Income Tax Return for 1979

shows sales of $524,627.O3 and cost of  goods sold of $465'411.81 (Schedule A
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showlng purchases fot L979 is not ln the record). Petltlonerfs Unlted Stateg

Corporation Income Tax Return for 1980 shows sales of $930,856.91 and cost of

goods sold of $855,992.74, wlth purchaees (excluding parts) of  $838,463.25

(lncludlng .025C per gallon "rent") and $14,929.49 ln "parts". Beglnnlng

1980 lnventory was $3,200.00 and ending 1980 loventory was $7'500.00.

6. On December 13, L982, the Audlt Dlvlslon lssued a Notlce of Deterninatton

and Demand for Paynent of Sales and Use Taxes Due to petltloner for $24Lr468.62

ln tax, $49,884.09 ln penalty and $57,425.05 in lnterest, for a total auount due

of $348,777.76. 0n the same date a einiLar Notlce of Deternlnatlon and Demand

for Paynent of Sales and Use Taxes Due was lssued to Steve Aprlgllano, Presldent

o f  S .  A .  Serv lce  Sta t lon ,  Inc . ,  under  Tax  Law $S 1131(1)  and f133(a) .

Mr. Aprlgllanots llablll.ty as a person required to col-lect tax on behalf of

the petltloner ls not at lssue hereln.

7. PetttLoner offered no testlmony or documentary evldence to challenge

the audlt flndlngs.

CONCLUSIONS OF LAW

A. That sect lon 1138(a) (1) of  the Tax Law provldes, ln pert l .nent Part '  as

foll-ows:

'flf a return requlred by thls artLcle ls not flled' or lf a
return when fl1ed ls lncorrect or lnsufflctenc, the a,mount
of tax due shall be deterotned by the tax counlgslon from
such lnformatlon as may be avallable. If necessary, the
tax may be estlmated on the basls of external lndlces, such
as stock on handr putchases' rental patd, number of rooms,
Location, scale of rents or charges, comparable rents or
charges, tJrpe of accornnodatlons and servlce, number of
enployees or other factors. ' l

B. That where a taxpayerrs records are lncomplete or lnsufficient' the

Audlt DLvlslon may select a method reasonably calculated to reflect the sales

and use taxes due and the burden then rests upon the taxpayer to demonetrate
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by clear and convlnclng evldence that the nethod of audlt or the amouat of tax

assessed nas erroneous. (Surface Llne Operators Fraternal 0rganlzationr trac, v.

Tul ly,  85 AD2d 858.)

C. That ln thls caser petltlonerts records were lncomplete, slnce the only

lnforuaclon furnLshed by petltloner was the 1979 and 1980 Federal lncome tax

returns and the purchase involces for one quarter. Accordlngly, lt rtas ProPer

for the Audlt Dlvlslon to perform a test perlod audlt resultlng ln the assessmeota

whlch were lssued on December 13, 1982. Petltioner dld not sustaln lts burden

of proof to show that elther the method of audlt or the amount of tax aesessed

was erroneous. It ls noted that the thlrd party verlflcatlon from Gulf 011 Corpora-

tion, whlle not used dlrectly in computl.ng the aesessment, confLrms the audltorrs

deternlnatlon and, ln fact, lndl.cates that the amount of the aaseasment could

have been hlgher. It 1s also ooted that the saLes sholrn on petttlonerrs otm

Federal lncome tax returns conflrn that petlttoner sertously uuderreported

sales on its sales tax returns.

D. That the petLtlon of S. A. Servlce Statlon, Inc. ls denLed and the

Notlce of Deterninatlon and Demand for Payment, of Salee and Use Taxes Due

lssued Decenber 13, L982, ls sustalned.

DATED: Albany, New York STATE TN( COMMISSION

AUG 14 1e87
PRESIDENT


