
STATE OF NEW YORK

STATE TN( CO}OfiSSION

In the Mat,ter of the PetitLon
of

RusseLl Mayne EnterprLses, Inc.

for Redetermination of a Deficiency or Revlsion
of a Determlnation or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  9 lL l82  -  8 l3 l lS3 .

and by deposltl.ng same enclosed
post office under the excl-uslve
Service withln the State of New

That deponent further says
hereln and that the address set
of the pet l . t loner.

Sworn to before me thls
16th day of Januaryr L987.

AFFIDAVIT OF MAILING

ln a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the sald addressee ls the petl.tioner
forth on sald lrrapper Ls the last knovn address

State of New York :
8 S .  :

County of Albany 3

Davld Parchuck/Janet, M. Snay, beLng duly sworn, deposes and says that
he/she is an employee of the State Tax Comlsston, that he/she ie over 18 years
of age, and that on the 16th day of January, L987, he/she served the wlthin
notlce of Decislon by certifled matl upon Russell Mayne Eoterprlses, Inc. the
Petitioner ln the wlthin proceedlng, bI encloslng a true copy thereof Ln a
securely sealed postpaid \rrapper addressed as follows:

Russell Mayne Enterprlses, Inc.
Washlngton St.
Watertown, M[ 13601

/c .'
Authorlzed to adnlnlster oaths
pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Russel l  Mayne Enterpr lses, Inc. AFFIDAVIT OF MAILING

for Redetermlnatlon of a DeftcLency or Revlsion
of a Deternlnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax taw
for  the  Per iod  9 lL l82  -  813L183,

St,ate of New York :
s s .  3

County of Albany 2

Davld Parchuck/Janet M. Snayr belng duly sworne deposes and eays that
he/she is an employee of the State Tax Connlsslon, that he/she ls over 18 yearg
of age, and that on the 16th day of January, 1987, he served the wlthln notLce
of Declsion by certifled mail upon Thomas E. Relllyr the representatlve of the
pet,l-tioner in the withln proceedlng, b)t enclosing a true copy thereof ln a
securely sealed postpaLd wrapper addressed as follows:

Thonas E. Rellly
ZLft, WeierniLler, Learned & Ilayden
301 Wt l l ia .n  S t . ,  P .0 .  Box  1078
Elmlra, NY 14902

and by deposltlng same enclosed ln a postpaid properly addressed rrapper in a
post offlce under the excluslve care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the repreaentatlve
of the petLtloner hereln and that the address set forth on sal.d wrapper ls the
last known address of the representatLve of the petltloner.

sworn to before ne this
16th day of January, L987.

nLster oaths
pursuant to Tax Law sectton L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 16, L987

Russel-l- Mayne Enterprlses, Inc.
llashLngton St.
Watertown, NY L360L

Gentlemen:

Please take notlce of the Declslon of the State Tax Comisslon enclosed
herewith.

You have now exhausted your right of review at the aduLnlstrative level.
Pursuant to sectlon(s) 1139 of the Tax Law, a proceedlng ln court to revlew an
adverse declslon by the State Tax Comlssion may be lnstltuted onLy under
Artlcle 78 of the Civl.l Practice Law and Rules, and must be comenced ln the
Supreme Court, of the State of New York, ALbany Countyl nlthtn 4 nonthe fron the
date of this not ice.

Inqulrles concernLng the computat,lon of tax due or refund allowed Ln accordance
with this decision may be addressed t,o:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bullding ii9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representative

Petltioner I s Representative :
Thomas E. Reilly
ZLtf , l lelernllLer, Learned & Ilayden
301 ! , t111-1am St . ,  P .O.  Box  1078
Elmlra, NY f4902



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f
:

RUSSELL MAYNE ENTERPRTSES, rNC. DECISION
!

for Revl"slon of a DetermlnatLon or for Refund
of Sales and Use Taxes under Articles 28 and, 29 :
of the Tax Law for the Perlod September l, L982
through August 31, 1983. !

PetLtloner, Rugeell !Layne Enterprlses, Inc,, Washlagton Street' I{atertom'

New York f3601, fll-ed a pecltlon for revlsloo of a determlnatlon or for refund

of sales aad use taxes under Artlcles 28 and 29 of the Tax Law for the perl.od

September 1, 1982 through August 31, 1983 (Fl1e No. 56502).

Oc June 9, 1986, petltloner, by lts duly authorlzed repreaentatlves, ZLff,

I' lelennlller, Learaed & Hayden, Esqs. (Thonas E. Rellly, Eeq.r of couneel), waived \

a hearing and subnitted lts case for decislon baeed on the entl.re flle, lncludlng

brLefs to be filed by August 22, 1986. After due consLderation, the Coml"salon

renders the followlng deciston.

ISSUE

Whether the Audlt Divlslonfs denlaL of petlcloner's clalm for refund of

sales tax pald to lts suppller of gasollne for the perlod ln queetlon wag

Proper.

FINDINGS OF FACT

1. On or about July 12, 1.983, petltloner, Russell Mayne Eoterprteee'

Inc., ftled an Applleatl"on for Credlt or Refuad of State aod Local Sales or UEe

Taxes seekLng a refund of salee tax allegedly overpald ln the amount of $4 1892.37

for the perlod in question.
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2. Petltloner operates a retall servLce statloo Loceted ln Watertowur New

York, selLlng petroleum products lncludlng, speclflcally, gasollne at retall.

Petltloner, durtng the perLod Ln questtonr purchased gasolloe from its guppller'

Amerada lless Corp., and paid eales tax oo such purchases to Anerada Eeea Gorp.

based on the reglonal average retall ealee prl.ce for gasollne. Thereafter,

petLtloner sold the gaeolloe to l"ts retall cuetonerg.

3. Subnltted by petltloner l"n coanectlon wlth lts refund appllcetloo was

a schedule for the months durlug the perLod at lssue showLng, !!g g!!9, thc

gallone of gasoline purchaeed and the tax pal"d thereon to petltionerre euppllcr

fat the coublned State (42) plus Jeffereon County (32) rate of ta:<].

4. Petttl"otrerre refund claln le premlsed upon the aseertlon that for eom€

monthsr t8x Pa]tments to the supplter exceeded the amount of tax whlcb would be

due lf conputed based on petltlonerts actual rstall ealeg (apparently based on

petltlonerrg actsal sel.Llng prlces), whereas for other months, payneots to thc

euppll"er were less than the tax computed on such actuaL retall eelllag prlcee.

The $4,892.37 tefund sought by petlttoner represents the nat of tbe reeulttog

dlffereuces (a aet clalmed overpayment) for the period ln questlon.

5. By a letter dated July 27, 1983, the Audlt Dlvlsloo deoied petLtloncrra

appLicatl.on for refund, taklng the posltton that the Ta:r Law does oot allow a

refuod under the clrcumetaoeEs presented. It le petltlonerts posltloa' by

coutrast, that the aoount of refund aought correcta a coLlectlon of aaleg tax

in excese of the maximum anouot allowable purauant to Tax Law S 1105.

CONCLUSIONS OF LAII

A. That Tax Law Arrlcle 28, S 1105(a) authottzea the lnposltlon of a

statewlde saLes tax at the rate of four percent upon the receLpts from every

retall gal-e of tanglble personal property. Said sectl.on encoupaases the gale of
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gasollne, as ls hereln at lssue. Under the authorlty of Tax Law Artl.cle 29,

Jefferson County tuposes an addltlonal sales Ea:x at the rate of three percent

upon the receipts fron such sales of gas. Thue petltlooer, located ln Jefferson

Countlr faces a total sales tax rate of seveo percent.

B. That Tax Law $ 11f1(d) authorlzes the Tax ComLssion to prescrlbe

and amend schedules deternl"ning the a.mount of eales tax to be collected by a

dlstr lbutor for each gal lon of gasoLloe sold. Tax Law S 1111(e) '  as 1n

effect during the perlod ln questlon provided, ioter alla, that the recall

sales tax lnposed by Tax Law S 1105(a) was, wlth respect to automotive

fuel, to be based on the reglonal average retall saLee prlce and collected ln

accordance wlth the noted sectLon 1111(d) schedules. Here, pet i t tonerrs

dlstrlbutor col-lected tax upon its del-Lvery of gas to petltloner at the rate of

seven percent upon sueh regional average retall sales prtce, as waa requlred by

Tax taw S 1111(d) and (e). Such prtce, rather than the actual (eubeequent)

seLJ-lng prLce set by a gasoline statlon ac lts punps, had been deternlned by

the Leglslature as the retaLl sellLng prlce upon whtch the ta:K nas to be pald.

AccordlngLy, petltlonerts subsequent eelllng prlce, though dlffereotr doee not

under the adopted statutory scheme constl.tute an overpayment by petltiooer or

forn a basls for allowl.ng a refund.
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C. That the petition of Russell Mayne Enterprises, Inc. ls hereby denled

and the Audlt Dl-vlsionrs denial- of petitionerrs applLcation for refund ls

sustained.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 61981 .
PRESIDENT


