
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t lon
o f

Rick-Frank1in Chevrolet Olds Bulck, Inc.

for Redeterminatlon of a Deficlency or Revision
of a Determlnation or Refund of Sales and Use
Tax under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per iod  l2 l8D -  10 /81 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duJ-y sworn, deposes and says that
he/she is an employee of the State Tax Comrnlssion, that he/she ls over 18 yearg
of age, and that on the 15th day of April, L987, he/she served the ltlthln
notlce of Decislon by certified maLl upon Rlck-Franklln Chevrolet Olds Bulck,
Inc. the petitioner ln the withln proceedlng, by enclostng a true copy thereof
in a securely seal-ed postpaid wrapper addressed as follows:

Rlck-Franklin Chevrolet Olds Buick, Inc.
7482 IIapLe Avenue
P . O .  B o x  2 4 9
Pulaski, NY I3L42

and by deposlting same enclosed in a postpald properl-y addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service ril ithin the State of New York.

That deponent further says that the saLd addreasee Ls the petLtl.oner
herein and that the address set forth on said lrrapper is the l-ast known addrees
of the pet l t loner.

Sworn to before me this
15th day of Apri l ,  L987.

to ster  oat
pursuant to Tax Law sect lon  174



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t lon
o f

Rlck-Franklin Chevrol-et Olds Buick, Inc.

for Redetermination of a Deficiency or Revlslon
of a Determinatlon or Refund of Sa1es and Use
Tax under Arttcle(s) 28 & 29 of the Tax Law
for the Perl .od I2/8O - 10/8f .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duLy sworn, deposes and says that
he/she ls an employee of the State Tax Comrnisslon, that he/she is over l8 years
of age, and that on the 15th day of Apri l ,  1987, he served the wlthln notLce of
Decision by certlfled nall upon Barry M. Shulman, the representatlve of the
petitloner in the rtrithin proceeding, by encJ.osing a true copy thereof in a
securely sealed postpald wrapper addressed as follows:

Barry M. Shulman
Scolaro, Shulman, Cohen, Lawler & Burstein, P.C.
1064 Janes  St .
Syracuse, NY 13203

and by deposltj-ng same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the excluslve care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the satd addressee ls the representatlve
of the petltloner herein and that the addreas set forth on said wtapper ls the
last knolsn address of the representatlve of the petltioner.

Sworn to before me thls
15th day of Apri l ,  L987.

Eo admi
pursuant to Tax Law sectlon I74



S T A T E  O F  N E W  Y O R K
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Aprl l  15, 1987

Rlck-Franklln Chevrolet Olds Bulck, Inc.
7482 VIapLe Avenue
P.O.  Box  249
Pulask t ,  NY L3L42

Gentlemen:

Please take notLce of the Dectslon of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your rtght of revlew at the adnlnlstraBive Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlert an
adverse declslon by the State Tax Cornrnlsslon may be lnstltuted only under
Artlcle 78 of the Civl1 Practice Law and Rules, and uust be co"'nenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thls not ice.

Inqulrles concernlng the conputatlon of tax due or refund allowed in accordance
wlth thls declslon rnay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaufs Representat lve

Petl t loner ts Representat l .ve :
Barry M. Shulnan
Scolaro, Shuloan, Cohen, Lawler & Bursteln, P.C.
1064 Janes  St .
Syracuse, NY 13203



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

RICK-FRA}IKLIN CIIEVROLET OLDS BUICK,

for Revislon of a Deterntnatlon or for
of SaLes & Use Taxes under ArtlcLes 28
of the Tax Law for the Period December
Ehrough October 1981.

DECISION

INC.

Refund
& 2 9
1980

Petltloner, Rick-Franklln Chevrolet Ol-ds Buick, Inc., 7482 tqapJ,e. Avenue,

P.O. Box 249' PtLaskl,  New York 13142, f l . led a pet i t lon for revlslon of a

determlnation or for refund of sales and use taxes under Artlcles 28 and 29 of

the Tax Law for the pertod December 1980 through October 1981 (Fi le No. 61458).

A hearlng was heLd before Tlnothy J. Alston, Ilearlng Offlcer, at the

off lces of the State Tax Co'nisslon, 333 East Washlngton Street,  Syracuse, New

York on October 21, 1986 at 2245 P.M.. Pet i t loner appeared by Scolaro, ShuLman,

Cohen' Lawler & Burstein, P.C. (Barry M. Shulnan, Esq.,  of  counsel) .  The Audit

Dlvis lon appeared by John P. Dugan, Esq. (James De11a Porta, Esq.,  of  counseL).

ISSUES

I. Wtrether petltionerre applLcatlon for refund of penalty and lnterest at

lssue hereln was tlmely flled.

I I .  Whether the Audlt  Dlvls ionts denlaL of pet i t lonerts refund cLalm wae

proPer.

FINDINGS OF FACT

t. 0n October 4'  L984, pet i t ioner,  Rick-FranklLn Chevrolet 01ds Bulck,

Inc.,  f l1ed an Appl lcat lon for Credit  or Refund of State and Local SaLes or Use

Tax seeklng refund of penalty and lnterest of  $171275.11 paid wlth respect to

the period December 1980 through October 1981.
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2. 0n l" tay 3, 1985 the Audlt  Dlvls lon denied pet l t lonerf  s appLlcat l .on for

refund, assertlng that reasonable cause did not exlst to ltarrant the grantlng

of  pe t l t loner fs  c la lm.

3. Durlng the perlod at lssue, petltioner operated an automobile dealershlp.

Petltloner tirnely flled all sales tax returns durlng the relevant perlod' but

dld not remlt paytrent with any of said returns. Petltloner dld coLlect sales

tax during the perlod. Pet l t loner 's fai lure to remlt  the sales tax l t  col lected

was premised upon certaln finaneLal difflcultles lt nas experlenclng ac the

tine. The saLes tax collected by petitl-oner rilas used to pay certaln other of

pet l t loner 's f inanclal  obl lgat lons.

4. In view of l ts fal lure to remit ,  pet l t loner contacted the Audlt

Dlvi.slon to arrange for paytrent of lts unpald saLes tax obLlgatlons. A payuent

schedule nas proposed by the Audit Dlvlslon and agreed to by petltioner ln

December f981. This schedule cal led for nonthly payments of $3,000.00 unt l1

pet l t ionerrs tax l iabl l l ty was sat lsf ted.

5. The Audit DivlsLon subsequently adjusted the payment schedule 1n

August 1982, with thls revlsed schedule cal l ing for payments of $2,748.49 pet

month.

6. In January 1983 the Audlt Divislon again adJusted petl.tlonetrs paSrment

scheduLe, wlth thls schedule cal l lng for payments of $2,694.85 per aonth.

7. Petltioner nade paJrnents ln accordance with each paynent schedule and

ult lnatel-y paid approxlmatel-y $77,000.00 ln tax, penalty and lnterest.  At-L

paynents made by petitioner nere applted ln part to the tax, lnterest and

penaLty outstandLng at the tlne the paynents lrere made.

8. Although lt Ls unclear from the record why the Audlt DlvlsLon adJusted

the petitionerrs payment schedule, at no time dld the Audlt Dlvlsloo precLude
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petltloner from paylng off lts tax llablllty ln a l-urop sum or ln larger nonthly

paynents.

9. Pet l t ionerfs refund clalm was premlsed, f t rst ,  upon i ts assert ion chat

it had acted ln good falth ln attempttng to satisfy lts tax obllgatlons.

Petltioner also contended that the Audit DivLslonrs adJustnent of its paynent

schedule had resul-ted ln 1ts paynent of additlonal penalty and lmproperLy imposed

interest. The amount of petitlonerrs refund cl-ain was based upon the dlfference

between the total amount of tax, penalty and lnterest whlch lt ln fact pald and

the tocal amount lC would have paid had it cont,lnued to nake payments purauant

to the lnltlal deferred paynent plan.

CONCLUSIONS 0F LAI.I

A. That sectlon 1139(a) of the Tax taw provldes, ln pertlnent part,, that

an appllcatlon for refund shalL be flled wlth the Tax Comlsslon rrwlthln three

years after the date when such amount was payable under thls articlett.

B. That durlng the period at, leeue, sectlon LI45(a) of the Tax Law

provlded, ln relevant, part, the foll-owlng wlth respect to the lnpositlon of

penalty and interest:

"(1)(1) Any person fal l lng to f lLe a return or to pay or pay over
any tax to the tax cornnlsslon withln the tlne requlred by thls
artlcle sha1l be subJect to a penalty of fl.ve percent of the
amount of tax due lf such fallure ls for not more than one month'
wlth an addltlonal one percent for each addltLonal nonth or
fractlon thereof during whlch such faLlure contlnues, not exceedlng
twenty-flve percent ln the aggregate; plus lnterest at the rate of
one percent of such tax or one-tneLfth of the annual rate of
lnterest set by the tax commfss{en pursuant to sectlon eteven
hundred forty-two, whichever ls great,er, for each month of deJ.ay
after such return Tras required to be flLed or such tax became due,

(11) If the tax commlsslon deternines that such fallure or delay
was due to reasonable cause and not due to wlllful neglect, it
shall remlt alL of such penalty and that portlon of such lnterest
that exceeds the interest that would be payable lf such lnterest
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rtere computed at the rate set by the tax commlsslon Pursuant to
sectton eleven hundred forty-two. The tax comlssion shall
promulgate rules and regulatlons as t,o what constitutes reasonable
cause. t t

C. That penalty and lnterest become "payable'r withln the meanlng of Tax

Law $ 1139(a) as such amounts accrue. Pet i t lonerrs refund clain was therefore

untinely wlth respect to that portton of the penal.ty and interest whlch had

accrued (pursuant to Tax Law $ 1f45[a])  nore than three years pr lor to the

f i l lng of pet lc loner 's refund clalm.

D. That petltlonerts flnanclal dlfftculties dld oot constltute reasonable

cause for abatement of penalty and lnterest ln excess of the mlnlmum lnposed

pursuant to sect lon 1145(a),  pet i t ionerfs good fai th efforts Co compl"y wlth

paftrent arrangements notwithstandlng (see 20 NYCRR 536.5(a); F & W Oldsnoblle

Inc. v.  State Tax Commlsslon, 106 AD2d 792') .

E. That the Audlt Divlslonrs adJustments of petlttonerfs repa5rment

schedule llkewise dld not conetltute reasonable cause for abateuent of penaLty

and interest i.n excess of the mlnimum lnposed hereln. In thls regard' lt is

noted that the adJustnents of petitlonerts repaynent schedule reeulted ln l-ower

nonthly paynents. Such an adJustment would appear' on lts face, to be of

substantial beneflt to an entlty, such as petltioner, whlch cLained to be

experiencing flnanclal difficultles. It Ls further noted that petltloner could

have pald lts tax bill ln a lump suu, thereby ninlnlzing lnterest and penalty.
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F. That the pet l t ion of Rlck-Frankl ln Chevrolet Olds Bulck, Inc.,  is ln

al l  respects dented and the Audit  DivLsionrs denlal  of  refund'  dated May 3,

1985,  i s  sus ta ined.

DATED: Albany, New York STATE TN( C0MMISSION

APR 151987


