
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Raquet &

for Redetermination of
of a Deternlnatlon or
under Art ic le(s) 28 &
Per iod  3  /  L  /  8 I -2 /  29  /  84 .

of the Pet l t lon
o f

Tennis CLub

a Deficiency or Revision
Refund of SaLes & Use Tax
29 of the Tax Law for the

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

David Parchuck/Janet M. Snay, being du1-y sworn, deposes and says that
he/she i.s an employee of the State 1.1 Qemrnlsslon, that he/she is over 18 years
of age, and that on the 13th day of March, L987, he/she served the wlthin
notice of Declsion by certified mail upon Raquet & Tennis Club the petltloner
ln the within proceeding, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol-l-ows:

Raquet & Tennis Club
370 Park Avenue
New York, NY LOO22

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post office under the excl-usive care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me thls
l3th day of l larch, 1987.

that the saLd addressee is the pet l t ioner
forth on said rtrrapper ls the last known address

thorize ter oat
pursuant to Law sect ion L74



STATE 0F NE!'f Y0RK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Raquet & TennLs Club

for Redeterntnatlon of a DefLclency or Revlslon
of a Determlnatlon or Refund of SaLes & Use Tax
under Artlcle(s) 28 C 29 of the Tax Law for the
Per lod  3  |  L  I  8L-21  29  |  84 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connlssion, that he/she ls over 18 yearg
of age, and that on the 13th day of March, L987, he served the nlthln notlce of
Declslon by certlfled nall upon Jeffrey L. Coploff, the repre{rentatlve of the
petitloner ln the rrLthln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follons:

Jeffrey L. Coploff
Rlchards, 0rNei l  & Al legaert
885 3rd  Ave. ,  7 th  F l - .
New York, NY 10022

and by deposltLng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltloner hereln and that the address set forth on sald wrapper le the
Last known address of the representatLve of the petltlonef.

Sworn to before ne thls
13th day of

Authorlz
pursuant

lnlster oaths
Tax Law sectLon L74



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Raquet & TennLs CLub

for Redeternination of a Deficlency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Per iod  3  |  I  /8L-2 /29  /  84 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

David Parchuek/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she ls over 18 years
of age, and that on the 13th day of March, 1987, he served the withln not ice of
Declslon by certified nail- upon Lawrence Morgan, the representative of the
petltioner in the within proceedlng, by enclosing a true copy thereof i.n a
securely sealed postpaid wrapper addressed as folLows:

Lawrence Morgan
Pannel,  Kerr & Forster
420 Lexington Ave.
New York, NY 10170

and by depositing same enclosed ln a postpaid properl-y addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service withLn the State of New York.

That deponent further says that the said addressee ls the repreaentatlve
of the pet i t loner herein and that the address set forth on satd wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me
of March,

this
L987.

ter oaths
sec t lon  174



S T A T E  O F  N E I d  Y O R K
S T A T E  T A X  C 0 T Y M I S S I 0 N

A L B  A N  Y ,  N E I {  Y  O R K  L 2 2 2 7

March 13, 1987

Raquet & Tennls Club
370 Park Avenue
New York, NY LO022

Gentlemen:

PLease take notLce of the Declsion of the State Tax Co qrlsslon encLosed
herewlch

You have now exhausted your right of revlew at the admlnlstrative level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceeding ln courc to revlelt ao
adverse decision by the State Tax Conmisslon nay be lnstltuted only under
Artlcle 78 of the Ctvl1 Practlce Law and Rules, and must be comenced ln the
Supreue Court of the State of New York, Albany County, wlthln 4 months fron the
date of thls not lce.

Inqulrles concernlng the couputaclon of tax due or refund allowed ln accordance
with thls declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bullcllng ll9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COWISSION

Taxlng Bureauf s Representatlve

Petl t loner r  s Representat lve :
Jeffrey L. Coploff  AND
Rlchards, 0rNel l  & Al legaert
885 3rd  Ave. ,  7 rh  FL.
New York, NY 10022

Lawrence Morgan
Pannel, Kerr & Forster
420 Lextngton Ave.
New York, NY 10170



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pecltton :

o f

RAQUET & TENNIS CLUB

for Revlslon of a Determlnatlon or for Refund
of Sales and Uee Taxes under Artlcles 28 asd,29
of the Tax Law for the Perl.od March l, 1981
through February 29, 1984.

DECISION

Petltloner, Raquet & Tennls Club, 370 Park Avenue, New York, New York

LOO22, fLled a petltlon for revlsion of a determinatloo or for refund of ealee

and use taxes under Artl.cl-es 28 and 29 ot the Tax Law for the perlod March I,

1981 through Februaxy 29, 1984 (Ft1e No. 61881).

A hearlog was held before Dennls M. Galllher, Hearlng OffLcer' at the

offlces of the State Tax Conml,gsion, Two l{orld Trade Centerr New York, New

York, on August 5, 1986 at 9:15 A.M., wlth al l  br iefe to be subnlt ted by

September" 26, 1986. Pet l t loner appeared by Rtchardg, OrNeLl & Al-1egaei3, EsqB.

(Jeffrey L. Coploff, Esq. r of counsel), and by Pannel, Kerr & Forster (Lawrence

Morgan, CPA). The Audlt Dlvlslon appeared by Joho P. Dugan, Esq. (Patrlcla L.

Bruubaugh, Esq.,  of  counsel) .

ISSUES

I. Whether the Audtt Dlvlslonrs Lnpositloa of tax on certalo feea for

sports lnstructlon collected by petLtlooer on behalf of lts professtonal sportg

lnstructora was proper.

II. Ifhether the Audit Dlvlstonfs nethod of computlng the tax on the above-

noted fees was proper.



-2-

FINDINGS OF FACT

1. On March 20, 1985, the Audlt Dlvlslon lssued to petltlonsr, Raquet &

Tennls CLub, a Notlce of Deternlnatlon and Demand for Payneat of Sales aod Uee

Taxes Due for the perlod March 1, l98L through February 29, L984, ln the anount

of $8r133.86r plus lnterest. Valldated consents, prevlously executed on

petltlonerrs behelf, allowed assessment for the perLod la questloa to be oade

at any tl"me on or before }larch 20, 1985.

2, Petltloner operates a prlvate club located ln nldtown Manhattan havlng

soctel as well as athLetic facllittes and actl.vlttes, lncludtag a reataurant

and barr aod a ltbrary ag well ae teonle, raquetsl rod equash facllLtlee.

3. The aforenentloned aasesament results fron a fletd audit of petttlmerre

busineee operatloos. More speclflcally, the agsessmeot represeotg eales tax ou

fees for athletlc lessonsr primarlly squaeh legsone, gtvea at petltLonerrs

preulses by varlous professlonals.

4. Petltloner hag approxlmately 2000 members, of whom about 450 actlvely

participate in eports actlvltles. Petltioner allowe profeseloaal Equash'

tanols and raquets Lnstructors to offer leseons at the facllltleg. When a club

member wanta to take a lesgon, the nEnber telephones the club aod sets a Lessoo

tlne wlth the glven profeeslooal he destres the lesson from la accordaoce wlth

the professlonalfs tl"me avatlablLtty and the sklll level of the member and the

professtoaal. The meuber then takes the lesson, and the fee for the Leagon appeare

on the memberrs monthly statemeot of chargea from the club. No caeh le exchanged

between the profeeslona1s and the members. In factr all club memberer chargee

Raquets ls an old Engl-l.sh game, slnlLar to squaehr played agalnet four
walls wtth a hard ball.
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are accumul-ated and bllled vla nonthly stetemeotg, aod cash le not otherwlge

exchanged at the club.

5. Petltloner, bI lEs games comlttee, determlnes lrhich profcssiooale

wll-l be hired and allowed to glve lessons at the cLub, and aleo eets ths fee

etructure for Lessons. The head profeeslonal- 1o each sport le elso alLowed to

operate a sportlng goods ehop at the club, selllag sports apparel and equtpmeot.

Bllltngs are, agaLn, haadled through the nonthly atateueata.

6. The lesgon fees and other club charges are collectad, as notad, by the

petltloner through the membersr monthly statemente, and the petltloner theo

pays over such amounts as are collected for lesson feee to the professlonals.

Paynent to the profeseLonle is oade by check, end petlttoner deducte or wtthhoLdE

amounts from such checke for lncoue and eocial securtty tax6s and for lneuraocc

benefits provlded to the profeeslonals.

7. The amount of tax oa Eporte lessone, as ls at lssue hereln' was

computed as follows:

a. The audltor requested of petttloner (through 1ts comptrol-
1er) recordg concerolng the amounte of sports lostructtoo
fees collected durlng the audlt perlod' and wae sholrn ledger
account oumber 99 lnto whlch were lumped lesson fees and
gratultles paid to walters for prlvate partles.

b. PetLtLonerrs cooptroller aleo furnlehed the audltor, ln
connectlon wlth the above f,equest, lnformatlon for the year
1983 sholrlng that of the $136,000.00 total collected durlog
1983 tn account number 99, $39,000.00 represented aporta
lnstructlon fees and $97,000.00 represEnted walterer gratultles.
No other records were furnlehed wlth respect to the breakdom
of amounts Ln account numbet 99.

c. The audltor calculated the respecttve percentagee for
sports lnetructloo fees (28.587", and walterrs gratultles
(7I.322r, and applled such percentages to the quarterly
totals ln account aumber 99 to arrlve at the dol-lar amount of
sports lnetructl.on feee for each quarterly perlod eacompaseed
wlthln the audlt perlod. Sales tax was then calculated on
such quarterly amounts, lraa aesessed and remains et lesue.
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8. It ls not dlsputed that petl.tloner nalotaLned conplete, accurete aod

adequate books and records. In connectLon wlth hle exaf,l.natlon of the sportg

lnstructlon feeg, the audltor requested records, ae noted, and also offered and

was prePared to do a detal.led exanlnatloa of all records. Howeverr petitlooerrs

conptroller furnlshed only the ledger accounc number 99 and the breakdonn

infornation for 1983 as descrlbed, and as utLll"zed by the auditor Ln computl.ag

the aseesement.

9. The auditorrg uncootroverted testLnony at the hearlng lras that petl-

tlonerrs comptroller suppl-led only the aforementLoned lnfornatloo, dld not

contest the use of the noted percencages to calculate the assessment, and

advtsed the audltor that the 1983 pereeotagea nere representatlve of the eotire

audlt perlod. Io gum, at the tlme of the audlEr petltlooer agreed to the nethod

of caLculatl.on and dld not dlspute the accuracy of the result, but rather

contested ooly whether the sports lnstructloo fees were properly eubJect to tax.

However, at hearlng, petltioaerts counsel aseerted that glven the exletence of

complete and accurate books and records, the method of caLcslatlog the

assessment nas Lmpermisslble.

10. Finally, wlth respect to the sports lnstructlon fees, petttl.oner

asserts that lt acts merely as a condult between the menbers and the profes-

stonals where uembers have declded to take eports lessons as are avallable at

the club. Petttloner malncalns, thus, that the feee ln questtoo are oot duee

and are not subJect to tax.

CONCLUSIONS OF LAI,T

A. That Tax law $1f01(d)(6) aeftnes "dues" as fol l -olrs:

"Any dues or membershlp fee l"ncludlng any assessoent, lrrespectlve of
the purpose for whlch made, and any charges for soclal or aports
prlvlleges or facllltiesr €xc€pt charges for sports prlvlleges or
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facllltles offered to nemberst gueste whlch wouLd otherwlse be exempt
tf patd dtrectly by sueh guests.'l

B. That petltloner ls an athleclc cLub wLthln the meanlag and lntent of

Tax Law S1105(f)(2). As guch, tts membership dues and lnltlatlon fees are

sub jec t  to  tax  pursuant  to  $1105( f ) (2 ) .

C. That the fees for sports lnetructlon tessons ae bLlled by petitloner

to lts uembers herein constl"tute addltlonal- duee subject to tax pursuent to Tax

Law $1105(f)(2) ( t" lat ter of  Buffalo Skat lng C1ub, Inc.,  State Tax Connn.,

January  11 ,  1980) .

D. That notwlthstanding the exlstence of conplete and accurate bookg and

reeords, a taxpayer nay consent to the caLculatlon and assessment of tax based

on teste or samples and proJectlons therefrom. Herer petlcloaer coosented to

the calculatlon nethod used and, ln factr €v€o encouraged lts use by the nature

of the records and lnformatlon presenced to the audltor. Accordtogl-y' petltionerts

assertl"on that the audlt nethod was laapproprlate l.a the face of conplete books

and records ig rejected.

E. That the petltlon of Raquet & Tenols Club le hereby denLed and the

Notlce of Detetulnatlon and Demand for Paynent of Sales aad Use Taxeg Due

dated March 20, 1985 ls sustal.ned.

DATED: Albanyr New York STATE TN( COM!fiSSION

MAR 13 1987


