
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

R & R Auto & Truck Repalr, Inc. AFFIDAVIT OF I.IAILING

for Redetermination of a Deficlency or Revislon
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per iod  9 l l l80  -  8 /3L182.

State of New York :
s s .  :

County of AJ-bany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she Ls an employee of the State Tax Conrmlssion, that he/she ls over 18 yearg
of age, and that on the 15th day of Aprl l ,  1987, he/she served the wLthin
not lce of Declslon by cert l f ied mal l  upon R & R Auto & Truck Repair ,  Inc. the
petitioner Ln the within proceedlng, b]r enclosLng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol- lows:

R & R Auto & Truck Repair ,  Inc.
1550 Brentwood Rd.
Bayshore, NY 11706

and by depositing same enclosed in a postpald properly addressed wrapper in a
post off ice under the excluglve care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the petltloner
hereln and that the address set forth on saLd rrrapper is the last known address
of the pet i t loner.

Sworn to before me thls
15 th  day  o f  AprL l ,  f987.

ter oatt o a
TaxPursuant to Law sect iorr  174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

R & R Auto & Truck Repair, Inc.

for Redetermlnatlon of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per iod  9 lL l80  -  8 l3L /82 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she l-s an enpJ-oyee of the State Tax Comlssion, that he/she ls over 18 years
of age, and that on the 15th day of Apri l ,  L987, he served the withln not ice of
Declslon by certlfled nall upon Andrew L. Sokol, the representative of the
petitloner in the within proceeding, bI encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Andrew L. Sokol
273 Central Ave.
White Plains, NY 10606

and by deposlting same encl-osed in a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States PostaL
Service within the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitioner hereln and that the address set forth on sald wrapper is the
last known address of the represent,at ive of the pet i t ioner.

Sworn to before ne thls
15 th  day  o f  Apr l l ,  1987. )uc /n.

Authorized to adninlster oat
pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R R  1 2 2 2 7

Apr l l  15 ,  1987

R & R Auto & Truck Repair, Inc.
1560 Brentwood Rd.
Bayshore, NY 11706

Gentlemen:

Please take notlce of the Declslon of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revielt an
adverse declslon by the State Tax Co olsston may be lnstltuted only under
Artlcle 78 of the Civll Practlce Law and RuLes, and must be commenced ln che
Supreme Court of the State of New York, Albany Countyr withln 4 months fron the
date of this not lce.

Inqulrles concernlng the conputatton of tax due or refund allowed ln accordance
wlth thts decl.sion may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatton Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureauts Representat ive

Petltloner I s Representatlve :
Andrew L. Sokol
273 Centtal Ave.
Whlte Plalns, NY 10606



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"Iatter of the Petition

R & R AUTO & TRUCK REPAIR, INC. DECISION

for Revision of a DetermLnatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Perlod September I ,  f980
through August 31, L982. :

Pet l t ioner,  R & R Auto & Truck Repalr ,  Inc.,  1560 Brentwood Road' Bayehore,

New York LL706, flled a petltion for revislon of a determination or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

September 1, 1980 through August 31, 1982 (Ft le No. 47208).

A hearlng was held before Dorls Steinhardt, Ilearlng Officer' at the offlces

of the State Tax Conmlssion, Two World Trade Center, New York, New York, on

JaLy L7, 7986 at 1:15 P.M., with al l  br iefs to be subnlt ted by Novenbet 24,

1986. Petltioner appeared by Andrew L. Sokol, CPA. The Audlt Dlvislon appeared

by John P. Dugan, Esq. (Mlchael Infant lno, Esq.,  of  counsel) .

ISSUE

Whether the audLt procedures used by the Audlt Dlvlslon ln an examloatlon

of petitionerts books and records were proper and whether the addLtlonal

taxabl-e sales determlned as a result thereof were correct.

FINDINGS OF FACT

1. Pet i t lcner,  R & R Auto & Truck Repalr ,  Inc.,  operated a gasol lne

servlce station located at 1560 Brentwood Road, Bayshore, New York. Pettt,ioner

also had two servlce bays and enpLoyed two mechanics to perform repaLr work.
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2. 0n Jul-y 6, 1983, as the result  of  an audltr  the Audlt  Dlvls lon lssued

a Not,ice of Deternination and Demand for Payment of Sales and Use Taxes Due

agalnst petltloner coverlng the perlod September 1, 1980 through August 31,

1982 fo r  taxes  due o f  $114,585.00 ,  p lus  penaLty  and in te res t  o f  $52,663.94 ,  fo r

a  t o t a l  o f  $ 1 6 7 , 2 4 8 . 9 4 .

3. The Audit Dlvision requested that petltloner provide certaln booke and

records for audlt. Petttloner dld not furnlsh Federal income tax returns'

general  ledger,  cash recelpts Journal or other records of dal ly receipts,  In

addltlon, purchase lnvoLces for gasoLlne and repair parcs were lnconplete. The

Audit  Divls ion had prevlously contacted pet l t lonerrs suppl ier of  gasol lne,

Pllot Petroleum Corp., and obtalned the quantlty of gasollne purchased by

petltloner for the months of Septenber, October and November 1980. The total-

gallons provlded by the supplier (188,415 gallons) exceeded the amount recorded

ln pet i t lonerfs books and records. These gaLlons were mult lpl led by the

statewide average selllng price of gasollne ($1.25 excludlng the state gasoJ.lne

tax and sal-es tax) to arr ive at gasol ine sales of $235,518.00 for the quarter ly

period endlng November 30, 1980. Sales of oi l  for this period were est lmated

to  be  1 .35  percent  o f  gaso l ine  sa les ,  o r  $31179.00 .  The percentage was der ived

from completed audlts of other gasolLne stations ln the area. Sales of other

l tems rrere categorlzed as fol lows: repalr  parts,  t i res, batter les, outside

labor and cigarettes. A markup percentage was conputed for each of the foregotng

categorles based on the avallable se1Ll.ng prlces, sales lnvolces and purchase

lnvolces for the perlod Septe@ber 1, 1980 through Novenber 30'  1980. The

uarkup percentages determlned were: repaLr parts -  L72.57 percent;  t i res -

11 .99  percent ;  ba t te r les  -  38 .86  percent ;  ou ts lde  labor  -  2 .9  pe tcent  and

ctgarettes - 8.404 percent. The markups rrere applled to the appllcable purchaees
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for the sane period to determlne sales of $35 ,859.27 .  ?he total  sales est lueted

for the test per iod were $274,556.27. Thls amount was divlded by total  purchases

for the perLod of $142,820.36 to arr lve at a factor of 192.23889 percent whlch

was multiplted tlues purchases for the remalning perlods under audit to deterolne

total  sales. Thls resuLted ln total  taxable sales of $1,8541777.07 for the

perlod September 1, 1980 through August 31, 1982, wlth tax due chereon of

$131,675.00 .  Pet i t loner  had pa ld  sa les  tax  o f  $17,091.00  fo r  the  same per lod ,

leavlng addLt lonal-  tax due of $114,585.00.

4. Subsequent to the lssuance of the assessment, the Audlt DlvlsLon

Learned that the purchase infornatlon furnlshed by Pllot Petroleum Corp. wae

not, reliable. Consequently, the amount of tax due was revlsed. Gasollne and

o11 purchases from pett t ionerfs books and records of $753,037.62 for the perLod

Sept,enber 1, 1980 through May 31, 1982 were narked up 6 percent. l  Purchases

for the perlod June 1, 1982 through August 31, 1982 were computed by averaglng

the three precedlng guarters. The adJusted taxable sales of gasollne and o11

amounted to $826r369.00. Sales of repair  parts,  t l res, batter les aad outslde

labor were adJusted to $95,574.00 for the audlt  per l .od based on total  purchasee

of such Ltems as recorded ln the books and records and uslng a welghted average

markup of 98.03 percent computed fron the narkup test referred to above ln

Flndlng of Fact "3'f. Clgarette purchases from the books and records were

marked up 8.4 percent to arr lve at c lgarette saleg for the audlt  per lod of

$54,804.00 .  The rev lsed tax  due was $52,989.00 .

The markup was based
gasol lne stat ions.
before applylng the

on offlce experlence wLth conpLeted audlts of slullar
The Audlt Dlvislon deducced the state gasoll,ne tax
narkup percentage.
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5. Petitioner recorded beglnning and endlng neter readtnge from the

gasollne pumps for each work shlft, or three tlnes a day. Petltl.oner also cook

a stlck readlng of the underground storage tanks of gasollne twlce a day. A

stlck readlng ls a oethod of deternlnlng the gallons ln the tank from the lnches

lndlcated on the st ick.

6. Pecltloner had a procedure to control the gaLlons of gasoline deLivered

by Pllot Petroleum Corp. Petltloner compared the loadlng ticket fron the

dellvery truck wlth the stlck readlng. The loadlog tlcket was ver{fled agalnst

the blll ing lnvoice lssued by Pllot. Thls procedure dlsclosed that' occaslonally,

Pl1ot lnvolced petltloner for nore gallons than were actually dellvered. In

these lnstancesr petltloner corrected the lnvolce and onl-y pald for the gallons

received.

7. Rtchard Barrette,  presldent of pet l tLoner,  test l f led that pet l t ioner

sold an average of 12,000 gallons a month during the audlt perlod whlch equals

a total  of  288,000 gat-Lons for the period. Pet l t lonerfs books and records

showed that l t  pald $753,038.00 for the gasol lne. I f  l '1r .  Barretters est lmate

rras aecurate, petltloner patd $2.00 a gallon whlLe the average selllng prlce

durlng the audlt  per lod was $1.25 as set forth Ln Flndlng of Fact "3rr.

8. Petltloner dld not produce any of the dally records of meter readings

at the hearlng to show that purchases of gasollne recorded ln lts books and

records were inaccurate. Moreover, no evLdence was presented to establl.sh that

a 6 percent markup on gasollne as well as the narkupe conputed for repalr

parts,  t l res, batter les, outslde labor and clgarettes were excesslve.

9. Pet i t lonerts poslt lon was that l ts recordkeeping system' al though noc

sophlsttcated, lras nonetheless accurate and rellable and as such the audlt

nethodoLogy lras improper and the results deternlned therefrom were erroneous.
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CONCLUSIONS OF LAI{

A. That sect lon 1138(a) (1) of  the Tax Law provides that " I f  a return l rhen

flled ls Lncorrect or insufflcient, the amount of tax due shal1 be deternlaed

by the tax corqmission from such informatlon as nay be availablett and authorlzes'

where necessary, an estlmate of tax due tron the basis of externaL indicestt

lncludlng purchases.

B. That petlEloner provided lnadequate and lncomplete books and records

for purposes of verifylng taxable sales. Moreover, the inconslstenctes between

the books and records, whlch showed merchandise purchases of $753,037.62, and.

the sales tax returns that reported taxable sales of $239,960.00 for the same

period further establ lshed the unrel labi l - l ty of  pet l t lonerrs books and records.

trIhen books and records are lncomplete and unrellable, the uge of external lndlces

is permisslble (Matter of  Korba v. State Tax Conmission, 84 AD2d 655).  I {hen a

taxpayerrs recordkeeping ls faul ty,  exactness is not requlred of the examlnerfs

audlt (Matter of Meyer v. State Tax Conmlssion, 61 AD2d 233). Accordlngly, the

Audlt  Dlvls lonrs use of purchases recorded ln pet i t lonerts books and records

and markup percentages as a basis for determlnlng taxabl-e sales was proper

pursuant to the provisions of sect lon l f38(a) (1) of  the Tax Law.

C. That petitloner falled to sustaln lts burden of showing that the

method of audlt or the amount of tax assessed was erroneous (l{atter of Surface

Line Operators Fraternat Organlzatlon, Inc. v. Stat,e Tax Commisslon, 85 AD2d

8s8) .

D. That the petltlon of R & R Auto & Truck Repatr, Inc. ls denled and the

Notice of Deteruinatlon and Demand for PaymenE of Sales and Use Taxes Due



lssued July 6, 1983, as revlsed to

sustalned.

DATED: Albany, New York

APR 151987
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$52,989.00,  p lus penaLty and ln terest '  ts

STATE TN( CO}ftIISSION

PRBSIDENT


