
In the Matter of the Pet l t lon
of

Ronald G. Proctor
dlbl a Sprtngwater Automot,lve Servlce

for Redetermlnatlon of a Deflclency or Revlslon
of a Deterninatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for che
P e r l o d  6 l L l 8 0  -  1 1 / 3 0 / 8 3 .

STATE 0F NEI^I YORK

STATE TAX COIO{ISSION

AFFIDAVIT OT MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M, Snay, being duLy sworn, deposes and says that
he/she ls an employee of the State Tax Commisslon, that he/she ls over 18 yearg
of age, and that on the 31st day of August,  L987, he/she served the wlthln
uot lce of Declslon by cert l f led maLl upon Ronald G. Proctor,  dlbla SprLngwater
Automotlve Servtce the petltloner ln the wlthl"n proceedlng, by eoclosing a true
copy thereof l-n a securely sealed postpald wrapper addressed as follows:

Ronald G. Proctor
dlbl a Springwater Automotlve Service
P . 0 .  B o x  1 5 3
Sprlngwater, NY 14560

and by depositlng s€rme encLosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted Statee Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee is the petitloner
hereln and that the address set forth on sald wrapper ls the last known addrees
of the pet l t ioner.

thts
1987 ,

Sworn to
3 ls t  day

before me
of August,



STATE OF NEW YORK
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In the Matter of the Peclt lon
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Ronald G. Proctor
dlbl a Sprlngwater Automottve Servtce

for Redeternination of a Deflciency or Revislon
of a Determlnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
P e r l o d  6 l L / 8 0  -  1 1 / 3 0 / 8 3 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, depoees and says that
he/she ls an employee of the State Tax Comisslon, that he/she is over 18 years
of age, and that on the 31st day of August, L987, he served the wlthin notlce
of Declslou by certlfled mail upon Enll J. Karclch, the representatlve of the
petltloaer ln the within proceedinB, b;r encJ.oslng a true copy thereof Ln a
securely seaLed postpaid wrapper addressed as folLows:

Enll J. Karclch
7987 Main Street
Sprlngnater,  NY 14560

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce rf,lthln the State of New York.

That deponent further says that the sald addresaee ls the representatlvc
of the petitioner herein and that the addresn set forth on sald wrapper ls the
last known address of the representatlve of the petltioner.

Sworn to before ne thls
3 ls t  day  o f  August ,  L987.

to adminls oaths



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N
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August 31, L987

Ronald G. Proctor
dlbl a Sprlnglrater Automotlve Servlce
P . 0 .  B o x  1 5 3
Springwater, NY 14560

Dear Mr. Proctor:

Please take notlce of the DecisLon of the State Tax ComLsston enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decislon by the State Tax Conrmtsslon may be Lnstituted only under
Article 78 of the Civll- Practlce Law and Rul-esr 4nd must be coumenced ln the
Supreue Court, of the State of New York, Albany County, wlthln 4 months from the
date of thts not ice.

Inquiries concernlng the conputatlon of tax due or refund aLlowed ln accordance
rrlth thls dectslon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment RevLew Untt
Bulldlng /f9, State Campus
Albanyr New York L2227
Phone / l  (518)  453-4301

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaufs Representat ive

Petltloner I s Representatlve :
Enll J. Karcich
7987 Maln Street
Sprlngwater, NY L4560



STATE OF NEW YORK

STATE TAX COU}fiSSION

In the Matter of the pet i t lon

o f

RONALD G. PROCTORD /B/ A spRrNGT4,Arsn Auiiloriirr rr*ur.,
for Revlslon of a_Determinatlon or for Refundof sales and use r"";;-t;;l"tl.r", e 28 and. 2eof the Tax Law fo1^th9 p"riia-J,rrr" r, 1980through Novenber 30, l9S3l--* ""

DECISION

Petl t ioner '  Ronald G' Proctor d/b/a spr lngwater Automotive serv{ce, p.o.Box 153' sprlngwat€r' New york 14560, flled a petr.tr.on for revls'on of adeterninatLon or for refund of sales and use taxes under Artlcles 2g and 2g otthe Tax Law for the perlod Junr

5lg7g) 

c*s p€rroc June l' 1980 through Novenber 30, r9g3 (ri1e No.

A hearlng was held before Frank Landers, Hear'ng offlcer, at the officcsof the State Tax CouruLssion, 259 Monroe Avenue, Rochester, New york, on March 12,1987 at 9:15 A.M. with al l  br iefs to be subnit ted by t lay 26, IgS7. pet l t lonerappeared by Emtl- J. Karclch, Esg. The Audit Dlvision appeared by John p.Dugan, Esq. (Janes Del la porta, Esq.,  of  counsel) .

rssuES
r' whether the Notlce of Deternlnation and Demand for paynent of salceand Use Taxes due was tlneJ_y issued.

II. Whether the fleld audlt properly derernined the amount of sales anduse taxes due from petltioner.

rrr .  whether pet l t ioner ls subject to a fraud

--_

penalty.
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FINDINGS OF FACT

1. Pet i t ioner,  Ronald G. Proctor d/b/a Springwater Autonot lve Servlce,

operates a gasollne station and grocery store in Sprlngwater, New York, a rural

cornmunlty about 45 nlles south of Rochester. TaxabLe sales during the perLods

at lssue consisted of gasoJ-Lne, automotlve repalrs, hardwarer beer, soda,

candy, clgarettes and taxable groceries.

2. Pet l t ioner has been registered as a vendor for sales tax Purposes

slnce 1966 and flled sales tax returns for all perlods up to and lncluding the

quarter ending November 30, 1979. Petitloner fll-ed no other sales tax returns

unt i l -  he f l1ed for the quarters ending February 28, 1983, May 31, 1983, August 31,

1983 and Novenber 30, 1983. The returns for the four last mentioned quartera

were f i l -ed late and were recelved on Aprl l  19, 1983, July 19, 1983, FebruarY 15'

1984 and Aprl l  18, L984, respect lvely.

3. A fleld audit of petitloner's books and records was conducted by the

Rochester Distr lct  Off ice for the period June 1, 1980 through November 30,

1 9 8 3 :

(a) Records AvaiLable. The records avaiLable were sales tax
returns and related worksheets, FederaL and state income
tax returns, sales journal-, purchases Journal, purchase
involces, gas punp readings and fuel suppliersr dellvery
records. The general condltlon of the records was
described as t t fair t t .

Test Perlod. The rnonths of September, October and
N-d:GT,er T9'gO were selected as a test period to verlfy
tax due and paid on sales.

(c) Gasoline Sales. It was found that gasollne sales and tax
due were correct as posted Ln the sal-es Journal and tax
accrual account.  Tax due on gasol ine was $29'483.11 and
represented taxable saLes correctly recorded on the
books but not reported on the sales tax returns.

(b )
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(d) Non-Gasol- lne Sales. Pet l t lonerts records as to non-
gasoline sales were found to be lnadequate, slnce they
did not indicate each item sold and whether tax had been
co l lec ted .

(i) Purchases for resale of taxabJ-e grocery, hard-
Irare' cigarettes and soda for the test perlod
were examlned to calculate taxable purchases made
and taxable ratio. The analysls showed that 63.37"
of purchases would generate taxable sales.
Accordlngly,  63.37'  of  gross purchases made for
the perlod June 1, 1980 through November 30, 1980
Irere consldered to be taxabl-e. Taxable purchases
for the perlod December 1, 1981 through Decenber 31,
1982 were accepted as shown in the purchases
journal.  Pet i t ionerfs purchases journal showed a
taxable percentage of 567" for sald perl-od. For
the perlod January 1, 1983 through November 30,
L983, taxabl-e purchases were based on a revlew of
purchase involces' as purchases for said perlod
were not posted ln the purchases journal. Taxable
purchases were marked up 27% to caLculate sales
and tax due for the audit perlod. The markup was
based on conversatlons between the the auditor
and petitioner and by the audltor spot checking
shelf prlces. Tax due on sales of taxable
grocerles, hardware, clgarettes and soda was
$ 9  , 9 7 9  . 9 0 .

(1i) Total purchases of beer as sholrn in the purchases
journal f rom June 1, 1980 through December 31,
1982 and per purchase invol-ces for the period
January 1, 1983 through November 30' 1983' rtere
marked up by 277" to calculate tax of $5,253.13
due on beer sa1es.

(iil) Total purchases of o11 and kerosene ltere narked
up 502 to calcul-ate tax due of $11098.44. The
502 narkup nas suggested by petitioner and
accepted by the auditor.

(iv) Tax due on automotlve naintenance and repairs ltas
accepted as shown in the sales Journal-- Tax due
w a s  $ 1 9 7 . 5 4 .

(e) No additlonal tax was found to be due on recurring
purchases or capltal  assets.

( f)  Total  tax due on al- l  categorles was found to be $45,967.L4.
Tax pald for the period December 1, 1982 through August '31r
1983 was $2,L84.24, result lng ln total  addlt lonal tax
d u e  o f  $ 4 3 , 7 8 2 . 9 0 .
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(g) Petltioner cooperated full-y in the audit.

4. A consent extendlng the period of linltation for assessment of salee

and use taxes for the period June 1, 1980 through August 31, 1980 to December 20'

1983, dated July 18, 1983 with the vendor name I'Sprlngwater Automotlve Servlce

- Proctortt bears the signature ItRonald G. Proctorrr with the tltle ttownertt and

the slgnature date of JuLy 26, 1983. A second such consent extendlng the

perlod of l-lnitation for the perlod June 1, 1980 through February 28, 1981 to

June 20, 1984 and dated December 8, 1983 bears the slgnature rrRonald G. Proctorrl

with the titl-e "ownert' and a signature date of December 8, 1983. The second

consent aLso contalned the fol-lowing ]-egend:

ttThLs consent is ln additlon to, and supplemental to,
consent previousLy executed under date of JuLy 18, 1983
which extended the Statute of Llnitations for the perlods
June 1, 1980 through August 31, 1980 to December 20, 1983
as concerns period of llnitations for assessment of taxes
noted. t t

At the hearing, pet l t ionerts representat lve contended that the f l rst

consent dated July 18, 1983 did not bear pet l t ionerfs signature. Pet l t ioner,

however, offered no evidence that the signature was not hls. It Ls noted that

said signature resembles those of petltioner on the second consent and on the

sales tax returns, the petition and the power of attorney.

5. On February 28, 1984 the Audlt Divlslon lssued a Notice of Deterninatlon

and Demand for Payment of Sales and Use Taxes due to petitloner for the perlod

June 1, 1980 through November 30, 1983 for $43,782.90 in tax due, $21,891.47 as'

a  f raud pena l ty  and $13,647.05  in  in te res t ,  fo r  a  to taL  o f  $79,32 I -42 .

6. At a Tax Appeals Bureau conference, the Audlt Divislon agreed to

reduce the amount of tax by $11089.59 to allow for exenpt sales and an lnventory

adjustment.  Accordingly,  the assessment was reduced to $42'693.31, pl-us fraud

penalty and lnterest.
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7. PetLtioner had previously been audlted for the perlod March 1, 1979

through May 31, 1980 and tax, penalty and lnterest lrere assessed for said

perLod. Petitioner made regular payments on said assessment durlng the perlod

at lssue herein. In 1980 pet i t ioner paid $24,659.64 agalnst said assesament;

he  subsequent ly  pa id  $5 ,49L.69  ln  1981 and $5 ,312.63  in  L982.

8. An lncome tax audit of petltloner Ronald G. Proctor and hls wlfe,

Rosa E. Proctor,  for the years 1980, 1981 and 1982, which was perforned by the

net worth method of income reconstruction, showed the following shortages in

reported lncome for sald years:

1980  $LL ,744 .52
1981  20 ,883 .30
L982 287 .L8

The Lncome tax audlt report notes that Mr. and Mrs. Proctor owned a bull-ding

known as the American Hotel-, which they soLd in 1980.

CONCLUSIONS OF LAI{

A. That the Notice of Determlnation and Demand for Paynent of Sales and

Use Taxes Due was lssued wlthin three years of the fil lng of the returns for

the quarters endl-ng February 28, 1983, May 31, 1983, August 31, 1983 and

November 30, 1983. Slnce no returns nere f l led for the perlod June 1'  1980

through November 30, L982, the three year period of Llnltatlon of assessment

does not apply to sald quarters (Tax Law S 1147tbl) .  l loreover,  with respect to

the lssue of the valldlty of the consent extendlng the period of llnltatlon for

assessment dated July 18, 1983, i t  ls noted that pet l t loner has not sustaLned

hLs burden of proof to show that said consent was invaLld. Not onl-y does the

slgnature on the signed consent resemble petltlonerrs slgnature on other

documents ln the record, but the subsequent consent dated Decenber 8, 1983

refers to and acknowledges the earlier consent. AccordlngLyr the Notlce of
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Determinati.on and Denand for Paynent of SaLes Ta:r and Use Taxes Due was tlnel-y

issued on Februaty 28, 1984.

B. That Tax Law $ 1138(a)(1) provldes, ln pert inent part '  as fol lows:

rrlf a return requlred by thls artlcle ls not flled, or lf a return
when flled is incorrect or insufflcient, the amount of tax due shall-
be determined by the tax conrmlssl-on from such information as may be
available. If necessary, the tax may be estlmated on the basis of
external indices, such as stock on handr purchases, rental paldt
number of rooms, locatlon, scale of rents or charges, cornparable
rents or charges, type of acconnodations and service, nunber of
employees or other factors."

C. That where a taxpayerts records are lncomplete or insufficient, the

Audit Division may select a method reasonably calcuLated to reflect the salee

and use taxes due and the burden then rests upon the taxpayer to demonstrate by

clear and convlncing evidence that the method of audl-t or amount of tax assessed

was erroneous. (Surface Llne Operators Fr"t"rnal Organl"atlon, It ,

8s AD2d 8s8.)

D. That since petltionerfs records as to non-gasoline sales were lnadequate

(Flnding of Fact "3[d]") ,  i t  was proper for the Audit  Divis ion to perform a

markup test on non-gasoline ltens. The markup test was properly conducted.

Moreover, tax assessed due to gasoline sales was based on petltlonerts own

sal-es Journal and tax accrual- account. Petltioner has not auatained hls burden

of proof to show that the audit method or the amount of sales tax assessed was

erroneous.

E. That the Audit Division has not sustained its burden of proof to show

that pet l t ioner shouLd be subject to a fraud penalty under Tax Law S 1145(a) (2).

Although petitloner fall-ed to flle some returns and l-ate flled others' he dld

not attempt to conceal hls tax liablllty. He was, ln fact, maklng regul-ar

payments on an earlier tax assessment. I,Ihll-e petitioner may be gullty of poor

bustness practlces and lack of dlligence, there ltas no showlng that his fall-ure
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to pay over the tax rras due to fraud. The income tax audlt findlngs (Flndlng

of Fact tt8rt) are not persuaslve as to fraud, as they are not linlted to lncome

from sales connected with the business. It ls noted that such flndlngs incLude

Mrs. Proctorrs lncome and any galn generated by the sale of the hotel Property

ln 1980. PetLtioner, however, ls subject to the 252 penaLty set forth ln Tax

L a w  $  1 1 4 5 ( a )  ( l ) .

f. That the petitlon of Ronald G. Proctor d/b/a Sprlngwater Automotive

Service is granted to the extent indlcated ln Conclusion of Law rrEtt and ls

otherwise denied. The Notice of Determlnation and Demand for Payment of Sales

and Use Taxes Due issued on February 28, 1984 ls to be nodifLed accordlngly

and, as so modlf ied, is sustained.

DATED: Albany, New York

AUo 3 11987

STATE TAX COMMISSION

PRESIDENT


