
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Phoenlx Garden Restaurant, Inc. (Purchaser)

That deponent further says
hereln and that the address set
of the pet i tLoner.

Sworn to before me thls
16th day of January, 1987.

AFFIDAVIT OF MAILING

that the sald addreaaee ls the petltloner
forth on sald lrrapper ls the last knonrt addrees

for Redetermlnatlon of a DeficLency or Revislon :
of a Determination or Refund of Sales and Use Tax
under Art lc le(s) 28 & 29 of the Tax Law 3
for  the  Per lod  3 l l l80  -  L I l30 l83 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Conmlsslon, that he/she ls over 18 yearg
of age, and that on the 16th day of Januaryr L987, he/she served the wlthln
nottce of Declslon by certlfled mal1 upon Phoenlx Garden Restaurant, Inc.
(Purchaser) the petitioner ln the wlthln proceeding, by enclosing a true copy
thereof in a securely sealed postpald wrapper addressed as follows:

Phoenix Garden Restaurant, Inc. (Purchaser)
46 Bowery (Arcade 15116)
New York, NY 10013

and by depositlng same enclosed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Servlce withln the State of New York.

to adnlnlster oaths
pursuant, to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Phoenlx Garden Restaurant,

Pet i t lon

Inc .  (Se l le r ) AFFIDAVIT OF MAILING

for Redeternlnatlon of a DeflcLency or Revislon
of a DetermLnation or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  rhe  Per iod  3 lL l80-LL l30 lg3 ,

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duLy sworn, deposee and says that
he/she is an enployee of the State Tax Coumlsslon, that he/she ls over 18 yearg
of age, and that on the 16th day of January, 1987, he/she served the wlthLn
notice of DecLsl.on by certifled mall upon Phoenix Garden Restaurant, Inc.
(SeLler) the petltloner ln the wlthln proceedlng, by encloslng a true copy
thereof in a secureLy sealed postpald wrapper addressed as fol lows:

PhoenLx Garden Restaurant,  Inc. (Sel ler)
16-18  E l l zabeth  St .
New York, NY 10013

and by deposLtlng same enclosed in a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal-
Service wlthln the State of New York.

That deponent further says that the
hereln and that the address set forth on
of the petLt ioner.

sald addressee ls the pet l t loner
sald wrapper ls the last known address

Sworn to before me thls
16th day of January, 1987.

to administer oaths
Tax Law sectLon 174Pursuant to



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Phoenix Garden Restaurant, Inc. (Purchaser) AFFIDAVIT OF MAILING

for Redetermlnation of a Deficiency or Revislon :
of a DetermLnatlon or Refund of Sales and Use Tax
under Artlcle(s) 28 & 29 of the Tax Law :
fo r  the  Per lod  3 l I l80  -  IL l3Ol83 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and saye that
he/she is an employee of the State Tax Conmlssl.on, that he/she ls over 18 yeare
of age, and that on the 16th day of January, L987, he served the wlthin notice
of Declslon by certlfied maiL upon Leonard Brennerr the representatlve of the
petltloner in the wlthin proceedlng, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Leonard Brenner
170 Broadway
New York, NY 10038

and by depositing same enclosed ln a postpaid properly addressed ltrapper in a
post office under the exclusive care and custody of the United States PoetaL
Service withln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltloner hereln and that the address set forth on saLd lrrapper is the
last known address of the representatlve of the petltioner.

sworn to before ne this

purguant Law sect ion 174



STATE OF NSId YORK

STATE TAx COMMISSION

In the Matter of the
o f

Phoenlx Garden Restaurant,

Pet l t lon

Inc .  (Se l le r )

same enclosed Ln a postpaid properly addressed wrapper Ln a
the excl-usive care and custody of the Unlted States Postal

State of New York.

further says that the sald addressee ls the representatl.ve
herein and that the address set forth on said rilrapper ls the

of the representat ive of the pet i t loner.

AFFIDAVIT OF }TAILING

for Redeternlnation of a Deficl.ency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Art lcLe(s) 28 & 29 of the Tax Law
for  the  Per lod  3 l I /80-LL130183.

Stat,e of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlssion, that he/she ls over 18 years
of age, and that on the 15th day of January, L987, he served the withln notLce
of Declslon by certifled nall upon Leonard Brenner, the representatlve of the
petitioner in the wlthln proceedLng, by encloslng a true copy thereof ln a
securely sealed postpald nrapper addressed as folLows:

Leonard Brenner
170 Broadway
New York, NY 10038

and by deposit ing
post off ice under
Service wlthin the

That deponent
of the pet l t ioner
Last known address

Sworn to before me this
16th day of January, 1987.

admlntster oaths
Law sectLoa 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R R  1 2 2 2 7

January 16, L987

Phoenix Garden Restaurant, Inc. (Purchaser)
46 Bowery (Arcade 15/16)
New York, NY 10013

Gentlemen:

Please take notlce of the Declslon of the State Tax Conmlsslon encLosed
herewlth.

You have now exhausted your rtght of review at the admLnistrative Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedLng in court to revlelr an
adverse declslon by the State Tax Conrmlsslon nay be lnstltuted only under
ArtLcle 78 of the Civl1 Practice Law and Ru1es, and must be conmenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not lce.

Inquiries concerntng the computation of tax due or refund aLLowed ln accordance
with thls declslon may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessment Review Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureauts Representatlve

Peti t ioner I  s Representat lve :
Leonard Brenner
170 Broadway
New York, NY 10038



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E  T  Y O R K  L 2 2 2 7

January 15, 7987

Phoenlx Garden Restaurant,  Inc. (Sel ler)
16-18  E l l zabeth  St .
New York, NY 10013

Gentlemen:

Please take notice of the Declsion of the State Tax Comlssion enclosed
herewith.

You have now exhausted your right of revlew at the adninlstratlve Level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proeeedlng ln court to revlew an
adverse declsion by the State Tax Cornmlsslon nay be Lnstituted only under
ArtLcle 78 ot the Civll Practlce Law and Rules, and must be conrmenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths frou the
date  o f  th is  no t ice .

Inqulrles concerning the conputatlon of tax due or refund allowed in accordance
wlth thls decision may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt EvaLuatlon Bureau
Assessment Revlew UnLt
BulLdlng #9, State Campus
Albany, New York 12227
Phone {t (5I8) 457-2086

Very truly yours,

STATE TAX CO}ftIISSION

Taxlng Bureauf s Representatlve

Petl t ioner t  s Representat ive :
Leonard Brenner
170 Broadway
New York, NY 10038



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon

o f

PHOENIX GARDEN RESTAUMIiIT, INC. (SELLER)

for Revision of a Determlnation or for Refund
of Sales and Use Taxes under ArtLcl-es 28 and
of the Tax Law for the Period March 1, 1980
through Novenber 30, 1983.

DECISION

In the Uatter of the Petltlon

o f

PHOENIX GARDEN RESTAURATIT, INC. (PURCHASER)

for Revl.sion of a Deternlnatlon or for Refund
of Sales cad Use Taxes under Arttcl,es 28 and
of the Tax Law for the Perlod March 1, 1980
through November 30, 1983.

Pet i t ioner Phoenlx Garden Restaurant,  Inc. (Sel ler) ,  16-18 El lzabeth

Street, New York, New York 10013, flled a petltlon for revlelon of a detcrnlnatlon

or for refund of sal-es and use taxes under ArtLclee 28 and 29 of the Tax Law

for the period March 1, 1980 through November 30, 1983 (Fl1c No. 55562).

PetitLoner Phoenix Garden Restaurant, Inc. (Purchaset), 46 Bowery (Arcadc

L5lL6>, New York, New York 10013, filed a petltlon for revlslon of a determlnatlon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the period March 1, 1980 through Novernber 30, 1983 (Ftt-e No. 62146).

A consolLdated hearlng lraa conmenced before James lloefer, Hearing Offlcer,

at the offlces of the State Tax Commlsston, Two tJorld Trade Center, New York,

New York, on March 6, 1986 at 1:45 P.M. and contLnued to concluslon on Aprll 30,

1986 at 9:15 A.M., with al l  br lefs to be f l lcd by Septenber 15, 1986. Pet l t lonerg

t o .

29 t



appeared by Leonard Brenner, Esg.

Dugan, Esq. (Irwin A. Levyr Esq.,

-2-

The Audlt Dlvlslon appeared by John P.

o f  counse l ) .

rssuEs

I. Wtrether the Audlt Divl.eion was JustLfled ln using a test perlod audlt

method to determlne the sales and use tax l-l.ablltty of petltloner Phoenlx

Garden Restaurant, Inc. (Seller), and, lf so, whether such determlnatlon

properl-y ref lected sald petLt lonerfs sales and use tax l labl l t ty.

II. Wtrether the faLlure of the Audlt DLvlslon to respond to petltloner

Phoenix Garden Restaurant, Inc. (Seller) fs protest of a Statement of Proposed

Audlt Adjustnent, more conmonly known ae a 30-day letter, constltuted a dcnl.al

of due process of Law.

III. Whether the Notlce of Determination and Demand for Payment of Salee

and Use Taxes Due was tlnel-y lssued to petLtloner Phoenlx Garden Restaurantr

Inc. (Purchaser).

FINDINGS OF FACT

1. Durlng the period at lssue, petltioner Phoenix Garden Reataurant, Inc.

I
(Sel-l-er)' operated a sma1l Chinese restaurant ln an arcade between the Bowery

and Ellzabeth Street ln the Chinatown section of New York Ctty. In the Latter

part of 1980, the business !f,as conpletely destroyed by a fLte. Renovatlon work

required as a result of sald fire was completed Ln March 1981. Additlonal

renovatlon work was performed Ln January 1982 when Phoenlx Garden acquLred the

store adjacent to it and comblned the two premises. Subsequent to the conblnlng

Phoenlx Garden had 10 tables avallable for custoners and employed an average

Petltloner Phoenix Garden Restaurant, Inc. (Sel-ler) shall be referred to
hereinafter as Phoenlx Garden.
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of 13 lndlvldual-s. In October, 1984, Phoenlx Garden executed an agreement to

sel-l lts buslness to Kam-Cheong Chu, or a corporatlon to be formed by hlm.

Mr. Chu then formed Phoenix Garden Restaurant, Inc. (Purchaser). On Novcmbcr l,

L984, Phoenlx Garden sold the busLness to Phoenix Garden Reetaurant, Inc.

(Purchaser )  fo r  $70,000.00 .

2. On June 20, L984, the Audit Divlslon, as the resuLt of a fleld audlt,

lssued to PhoenLx Garden a Notice of Determtnatlon and Demand for Paynent of

Sales and Use Taxes Due assesslng addltlonal sales and use taxes due of $2Lr902.04,

plus interest of  $4,707.35, for a total  amount due of $25'609.39 for the perlod

March 1, 1980 through Novenber 30, 1983, excl-uding Septernber 1, 1980 through

February 28, 1981 when Phoenlx Garden was cl-osed due to the flre. Phocnix

Garden, by slgnature of lts representative, executed two conaents extendlng the

statute of llnltations for lssulng an aasessment for eales and use taxes' the

second of whlch ext,ended the perlod March 1, 1980 through February 28, 1981 to

J u n e  2 0 , 1 9 8 4 .

3. On March 27, 1985, the Audlt Divlslon issued to petitloner Phoenix

Garden Restaurant, Inc. (Purchaser) a Notlce of Determlnatlon and Demand for

Paynent of Sales and Use Taxes Due assessl.ng taxes due of $21 1902.04, plus

lnterest of  $51828.63, for a total  amount due of $281730.67. The not lce

contained the following explanatlon:

ttThe followlng taxes are determlned to be due from Phoenlx Garden
Rest.  [s lc] ,  Inc. and represents [s ic]  your lLablLl ty,  as purchaeer '
ln accordance wlth Sect ion 1141(c) of the SaLes Tax Law.rf

4. (a) On Januarl L2, 1983, the Audlt DLvlslon lnltiated an audit of

Phoenix Gardenrs books and records. On Aprll 5, 1983, an audltor vislted the

office of Phoenlx Gardents representatLve and performed some prellmlnary work.

On July 21, 1983, the auditor sent a letter to the representatlve lndicatlng
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specl.fic books and records whlch were requlred as well as audit proceduree

whlch must be conducted to compLete the audtt. Between August I and Novcnber 1,

1983, the audltor went on maternity leave.

(b) On August 25r 1983, a second auditor vislted Phoenix Gardenrs

premlses for one hour. The audltor dld not conduct an audit' but merely

observed the premlses. On August 31, 1983, the audltor sent Phoenlx Garden a

Statement of Proposed Audlt AdJustment (30-day letter) for sales taxee of

$24,053.07 tor the perlod March l ,  1980 through May 31, f983. ( I t  should be

noted that the Audit Dlvlslon coul-d not explaln how these taxea were couputed.)

On Septenber 6, 1983, the representatLve submltted a protest of the 30-day

le t te r .

(c) On October 18, 1983, the second audltor went to the representatlvcrs

offlce and prepared a schedule of flxed asset purchases from the cash dlaburae-

ments journal and bills. Many of the bllls were written ln Chlneee and,

without requesting further explanatlon, lrere consldered taxable by the audltor.

In a letter dated November 18, 1983, the orLgLnal auditor, ln response to the

representatl.vets protest to the 30-day letter, advised the representatlve that

the Audtt Divisl-on wouLd not proccss the aaaessment lf lt were allowed to

contlnue the audlt.

(d) On January 5, 1984, the orlglnal audltor sent the repreeentatLvc a

letter stat ing as foLl-ows:

ttln accordance wlth our recent telephone conversatlon lt le the
departmentrs pollcy to conduct at least one full day observation of
the taxpayerrs buslness actlvlty at taxpayerta premLsee. Please
contact us as soon as possible to schedule an appolntment for the
observat lon. t t

Notwlthstanding the lnterventng telephone caLl-s between the auditor and the

representative to arrange an observation test, on Aprl1 4, L984, the auditor
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sent Phoenix Garden a second 30-day letter for sales and use taxes of $21 1902.04

for the perlod March 1, 1980 through Novenber 30, 1983. The basls for thls

amount ls explained lnfra. 0n Aprll- 30, 1984, the representatlve proteeted

thle 30-day letter. No further actLon was taken by the Audlt Dlvlelon untll

June 20, 1984 when the notlce of deternlnatlon was lssued to Phoenlx Garden.

5. The addlt ional sales taxes at issue hereln, $14r889.31, werc computed

ln the followlng manner: the orlgl-nal auditor flret determined purchaees for

the period llarch 1., 1980 through February 28, 1983 fron Phoenlx Gardenre caeh

dlsbursements Journal of $4L2,275.L7. These purehases were marked up 150

percent (pursuant to the Audlt Divlslonfs experience ln conductlng audlts of

sinlLar busl.nesses) to compute audlted taxabl-e sales for thls teet period of

$1r030,687.50. Audlted taxable sal-es were reduced by taxable salee reported of

$895,542.00 to compute addlt lonal taxable salee for the test per iod of $1351145.50

whLch represented a margln of error of 15.091 percent. The margln of error was

appl led to taxable sal-es reported for the ent l-re audLt perlod of $1'205'L27.00

to determine additlonal taxable sales of $181,865.00 and addltional sales tax

due of $14,889.31. The addit lonal use taxes at lssue, $7,012.73, were computed

ae follows: the orlginal audltor mul-tiplled by the use tax rate the total of

the schedule of fLxed assets of $85,357.84 (the amount determlned by the eecond

audltor as a result of his review of Phoen{x Gardenrs cash disbursements

journal on October 18, 1983).  The addlt lonal sales and uee taxes total  $21,902.04.

6. At no tl-me durlng the audit dld PhoenLx Garden or lts representatlve

fall to rnake books or records, which were requeeted, avallable to the audltore.

Additlonally, complete and adequate books and records were malntained fron

whlch the exact salee and use tax llablllty could have been determLned.

PhoenLx Gardents books and records reflected a narkup of Ll7 percent.
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7. The taxable f lxed assets as deterul-ned by the AudLt Divis lon, $85'357.84,

lncluded a $47r500.00 dlstrlbutlon to the prlnclpals of Phoenlx Gardenr a

$101000.00 paynent to Tomy S. Ho for the aeeignment of the Lease for the

premlses adJacent to Phoenlx Garden, and $18,200.00 ln paynents for capl.tal

lmprovements. Phoenlx Garden admlte that It ls liable for use tax on the

remaln ing  ba lance,  $9 ,657.84 .

8. At the hearlng, the petitl.oner Phoenix Garden Restaurant, Inc. (Purchaser)

presented a copy of the Notlftcatlon of Sale, Transfer or Asslgnuent ln Bulk

whlch it supposedly served on the Audlt Dlvlslon and whlch bore a date of

November 1, 1984. No evldence lras presented by petltloner Phoenlx Garden

Restaurant, Inc. (Purchaser) as to the nethod or date of servlce of sald notlce

on the Audit Dlvislon.

CONCLUSIONS OF LAII

A. That although there Ls statutory authorlty for use of a test perLod to

deternlne the amount of tax due, resort to such method of computlng tax llablllty

nust be founded upon an lnsufficlency of record keeping whlch makes lt virtually

1 n p o s s l . b J . e t o v e r 1 f y s u c h 1 t a b t J . 1 t y a n d c o n d u c t a c o m p 1 e t e a u d l . t ( 9 @ -

v. State Tax Commlsslon, 65 AD2d 44, 46).

B. That petitioner Phoenl.x Garden Restaurant, Inc. (SeLl.er) nalntalned

adequate books and records fron whlch the actual tax coul-d have been determlned.

Therefore, the Audlt Divlsionrs resort to the use of a test perlod to determtne

its sales tax l-lablllty was incorrect and that portlon of the assesament wlth

respect to the tax on addltlonal taxable sales l-s cancelled.

C. That petltloner Phoenlx Garden Restaurant, Inc. (Seller) hae sustalned

the burden of proof required to show that lt ls ltable for use tax on purchases
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total l - l -ng $9,657.84 and not $85,357.84 as deternlned by the Audit  Dl.v leion (aee

Flndlng of Fact rrTrr) .

D. That sect lon 1141(c) of the Tax Law provldes, ln pert lnent part ,  the

foLlowlng:

"(c) Wtrenever a person requlred to collect tax shall make a
sale, transfer, or assignment ln bulk of any part or the whole of hls
busLness assets, otherwLse than ln the ordlnary course of buslnesg,
the purchaser, transferee or aeslgnee shal-l at least ten daye before
taking possesslon of the subJect of said sale, transfer or asslgnment'
o r p a y 1 n g t h e r e f o r , n o t l ' f y t h e t a x c o r n m l ' s s l ' o n b y E @ 9 n e i 1 o f
t t r e - p i o p - s e d e a 1 e a n d o f t h e p r 1 c e , t e r m 8 a n d c o n f f i . . . ' '
(enphasis added).

E. That 20 NYCRR 537.2(b) provides, in pertlnent part' the followlng:

"(b) Eg!g. (1) Such notlce of a sale, tranefer or asslgnment ln
bulk EEE[T-be given by the purchaser, transferee or aselgnee by: (r)
personal- servl.ce (hand dellvery) ' upon persons authorized by the
Department of TaxatLon and Flnance to accept such servlce, at the
Bulk Sales Unlt, Central- Office Audlt Bureau, Audtt Dlvlslonr Depart-
nent of Taxatlon and Ftnance, State Campue, Albany, N.Y.; or (11)
Unlted States registered natl to the Bulk Sales Unlt, Central Offlce
Audlt Bureau, Audlt Divislon, Department of Taxation and Finance,
State Campus, Albany' N.Y. L2227; or (111) Unlted States certlfied
naLl -- return recelpt requested, to the Bulk Sales Untt' Central
Offlce Audlt Bureau, Audit Dlvlslon, Department of Taxatl.on and
Flnance, State Campus, AJ-bany, N.Y. L2227; provLded that the envelope
or other wrapper contatnlng the notlce is dellvered to an cnployee of
the United States Postal Servlce who postmerks the senderrs recelpt
for such enveJ-ope or wrapper." [enphasls ln ortginal.]

F. That the Notl.ce of Determinatlon and Demand for Payuent of Salee and

Use Taxes Due was tlnely lseued to petltl.oner Phoentx Gerden Restaurant, Inc.

(Purchaser). Sald petltl.oner falled to ehow that lt met the notlficatlon

andfot service requirements of sectl.on 1141(c) of the Tax Law and 20 NYCRR

5 3 7 . 2 ( b ) .

G. That there ls no provislon ln the Tax Law or regulations requiring the

Audlt Divislon to entertaln a protest to a 30-day letter prlor to lBsulng a

notlce of determination. Therefore, the actlons of the Audlt Dlvlelon (see

Flndlng of Fact "4[d]")  do not const l tute a denlal  of  due process of l -aw.
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H. That the petlttons of Phoenlx Garden Restaurant, Inc. (Seller) and

Phoenlx Garden Restaurant, Inc. (Purchaser) are granted to the extent lndicated

ln ConcLustons of Law "8" and 'fC"; the Audlt Dlvlslon ls hereby dLrected to

nodlfy the notlces of deternlnatlon and demands for payment of sales and use

taxes due tssued June 20, 1984 and March 27, 1985; and that, except aa so

granted, the petltlons are otherwlse denled.

DATED: Albany, New York STATE TAX COMMISSION

JAN I 61987 r--R&&*
PRESIDENT


