
STATE OF

STATE TA)(

NEW YORK

COMMISSION

In the Matter of the Pet i t lon
o f

Parkway Auto Service Center, Inc.

for Redetermination of a Deficiency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Perlod 6 /  L /  80-8/ 3L /  83.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/ehe is an enployee of the State Tax Conrnlsslon, that he/she ls over 18 years
of age, and that on the 18th day of June, 1987, he/she served the wlthln notlce
of Declsion by certlfled mail upon Parkway Auto Servlce Center, Inc. the
petitLoner in the wlthln proceedlng, by enclosing a true coPy thereof ln a
securel-y sealed postpald rrrapper addressed as fol-I-ows:

Parkway Auto Service Center, Inc.
711 Tower Mews
Oakdal-e, NY LL769

and by depositing same encLosed ln a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servlce wi.thin the State of New York.

That deponent further says that the sald addressee ls the Petltloner
hereln and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

before me thls
o f  June,  L987.

Authorized to adml.nister oaths
pursuant to Tax Law section L74



STATE

STATE

OF NEW YORK

TA)( COMMISSION

In the Matter of the Petttion
o f

Patricia DeMaria

for Redetermination of a Deficlency or Revlsion
of a Determlnation or Refund of Sal-es & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per lod  6  I  L /  80-813f l83 .

: AFFIDAVIT OF IIAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet !1. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax ComissLon, that he/she ls over 18 yeara
of age, and that on the 18th day of June, 1987, he/she served the wlthln aotice
of Declsion by certified maLl upon Patricia DeMarla the petitloner ln the
withln proceeding, by encloslng a true copy thereof in a securely sealed
postpaid \ilrapper addressed as follows:

Patricla DeMaria
711 Tower Mews
Oakdal-e, NY LI769

and by deposlting same enclosed ln a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the petitloner
herein and that the address set forth on said rrrapper ls the last known addrese
of the pet i t ioner.

Sworn to before ne thls
18th day of June, L987.

Authorlz to ter oaths
pursuant to Tax Law section I74



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet l t lon
of

Joseph DeMaria

for Redetermlnatlon of a Deficlency or Revislon
of a Deternlnatlon or Refund of Sales & Use Ta:r
under Art ic le(s) 28 e 29 of the Tax Law for the
Perlod 6l  Ll  80-81 3L |  83.

AFFIDAVIT OF T{AILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duJ-y sworn, deposes and says that
he/she is an employee of the State Tax Connlssion, that he/she ls over 18 years
of age, and that on the 18th day of June, 1987, he/she served the wlthln notice
of Declsion by certlfled mail upon Joseph DeMaria the petitloner in the wlthln
proceeding, bI enclosl-ng a true copy thereof in a securely sealed postpaid
lrrapper addressed as follows:

Joseph DeMaria
711 Tower Mews
Oakdale, NY 11769

and by depositlng same enclosed in a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee ls the petitioner
herein and that the address set forth on said rrrapper ls the last known addrese
of the pet i t loner.

Sworn to before me thls
18 th  day  o f  June,  1987.

thorized to admLnister oaths
pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

June 18, L987

Parkway Auto Servlce Center, Inc.
711 Tower Mews
0akdale, NY 11769

Gentlemen:

Please take notice of the Declslon of the State Tax Connisslon enclosed
herewLth.

You have now exhausted your right of revlew at the adnlnistratl.ve Level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng Ln court to revlelt an
adverse declslon by the State Tax Counlsslon nay be lnstltuted only under
Artlcle 78 of the Ctvll Practlce Law and Rulesr 8nd must be coumenced ln the
Suprene Court of the State of New York, Albany Countlr wlthln 4 uonthg fron the
date of thls not lce.

Inquiries concernlng the computatlon of tax due or refund aLlowed in accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng il9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y '  N E I ^ I  Y O R K  L 2 2 2 7

June 18, I9E7

Patrlcta DeMarla
711 Tower Mews
Oakdale, NY IL769

Dear lVrs. DeMarla:

Please take notlce of the Declslon of the State Tax Conmlssloo encLosed
herewtth.

You have non exhausted your rlght of revl.ew at the adnl.nistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew en
adverse declslon by the State Tax ConnLssion nay be lnstltuted only undcr
Artlcle 78 of the Civll Practice Law and Rulesr and must be connenced ln the
Supreme Court of che State of New York, Albany Countyr wlthln 4 nonths fron the
date of thls not lce.

Inquiries concerntng the computatlon of tax due or refund all-owed Ln accordaace
wlth thls deelslon uay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessnent Revlew Unlt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very cruly yours,

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representatlve



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E [ ^ I  Y O R K  L 2 2 2 7

June 18, 1987

Joseph DeMarla
711 Tower Mews
Oakdale, NY LL769

Dear Mr. DeMarla:

Please take notlce of the Declsion of the State Tax Coumlsslon eocloeed
herewlth.

You have now exhausted your rlght of review at the adnlnlstrattve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse declslon by the State Tax Comisslon nay be instltuted only under
Article 78 of the CLvll Practlce Law and Rules, and must be cornmenced ln the
Supreme Court of che State of New York, Albany Countyr wlthin 4 months from the
date of this notLce.

Inqulrles concernlng the couputatlon of tax due or refund allowed ln accordauce
wlth thts declsion nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bullding /i9, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureau?s Representatl.ve



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

of

PARKWAY AUTO SERVICE CENTER, INC.

for Revlslon of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod June l, 1980
Ehrough August 31, 1983.

In the Matter of the Petltlon

of

PATRICIA DE MARIA DECISION

for Revision of a Determtnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod June 1, 1980
through August 31, 1983.

In the Matter of the Pctltlon

o f

JOSEPII DE MARIA

for Revlslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period June 1, 1980
through August 31, 1983.

Petltioner, Parkway Auto Servlce Center, Inc.r 711 Tower Mewg, Oakdale'

New York LL769, flled a petttlon for revlslon of a detertrlnatlon or for refund

of sales and use taxes under ArtlcLes 28 and 29 of the Tax Law for the perlod

June 1, 1980 through Auguet 31, 1983 (Fl le No. 48046).

Petltloner, Patrlcla DeMarla, 7LI Tower Mewg, 0akdale, New York 11769,

flled a petltlon for revlslon of a deterulnatlon or for refund of sales and use
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taxes under ArticLes 28 and 29 of the Tax Law for the period June 1r 1980

through August 31, f983 (FlLe No. 50369).

Petitioner, Joseph DeMarla, 711 Tower Mews, Oakdale, New York 11769' flled

a petltlon for revteton of a determlnatlon or for refund of sates and use taxea

under Artlcles 28 and 29 of the Tax Law for the perlod June 1, 1980 through

August  31 ,  1983 (F lLe  No.  50370) ,

A consolldated hearlng was hel-d before Jean Corigllano, Ilearlng Offlcer,

at the offLces of the State Tax Gomlgslon, Two tlorld Trade Center, New York'

NewYork, on January 28, 1987 at 9:15 A.M., wlth addlt lonal lnformatlon to be

subnitted by March 6, L987. Petltloners appeared by Patricla DeMarla and

Joseph DeMarla. The Audlt Dlvlslon appeared by John P. Dugan, Esq. (Mlchael B.

Infant lno, Esq.,  of  counsel) .

rssuEs

I. Whether the Audlt Dlvlsion properLy estlnated petltlonerst sales tax

llablllty on the basLs of external lndlces.

II. lJhether petltloners are entitled to an abatement of penalty and

lnterest above the nlnlnun.

FINDINGS OF FACT

1. On August 23, 1983, the Audtt Dlvl.stoa tssued to petltloner Parkway

Auto Sefvlce Center, Inc. ('rParkway") a Notlce of Determlnatlon and Denaod for

Payment of Sales and Use Taxes Due for the perlod June 1, 1980 through Auguet 31,

1982 assertlng total tax due ln the amount of $81,034.43 plus penalty and

lnterest. On December 6, 1983, the Audit Dlvlston issued two notlcee to

petltioners Joseph DeMarla and Patrl.cla DeMarla, respectlvely, for the same

perlod. Each not lce asserted total  tax due of $81,034.43. In each cage,
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Llabtllty was predlcated upon the respectlve petltlonert€r posltlon as a reeponslble

offlcer of Parkway.

2. On Decenber 6, 1983, the Audit DLvlslon Lssued three notlces of

determLnatlon and demands for paynent of sales and use taxes due for the perlod

September 1'  1982 ehrough August 31, 1983 ln the anount of $7,327.48 plus

penalty and lnterest to Parkway, Joseph DeMarla and Patrlcla DeMarla. Again,

Mr. and Mrs. DeMariats llablllty was predLcated upon thelr posltlons as respon-

sible offlcers of Parkway.

3. Parkway operated a MoblL gasollne servlce statlon located off the

Sunrlse Highway Ln Isllp Terrace, New York. It began dolng bustness ln January

1978 and conttnued unt l l  September 27, 1983.

4. The two sets of notlces, coverLng dlfferent perlods, resulted fro'n an

audlt whlch proceeded ln two stagee. The flrst stage lras a desk audit perforued

by che CentraL Offlce Audlt Bureau ("COAB"), and the seconil stage lras a fleld

audlt conducted by a dlstrlct offlce audltor.

5. On June 27, 1983, COAB received from Parkway a completed Flll lng

Statlon Questlonnalre whlch provLded lnformation regardtag lts purchaeee and

sales for the perLod December 1, 1981 through February 28, L982. As requestede

Parkway also provided coples of lts 1980 and 1981 Federal corporatlon locome

tax returns.

6. COAB then made a comparlson of gasoll.ne purchases, as reported by

Parkway, and gasollne purchases, as reported by Parkwayfs dlstrlbutor, Mobll

O11 Cotporat lon ("Mobtl") .  To do so, COAB f l rst  adJusted Mobl lrs reported

annual flgures to obtaLn an average nonthly flgure. The couparlson dtgclosed a

dlserepancy between Mobll's average nonthly gasoJ-ine purchases for 1982 and

Parkwayts reported flgures for the three month test perLod. Ia addltton, there
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nas a discrepancy between the cost of goods sold as reported on Parkwayts 1981

Federal- Schedule C and lts purchases of gaeoLlne ln 1981 as reported by Mobll.

Flnal-Iy, there rras a dlscrepancy between Parkwayts gross salee as reported on

its sales tax returns and gross receipts as reported on ite Federal lncome tax

returns. Because of these discrepancles, C0AB determined that Parkwayts booke

and records were not suffLcLently accurate to verify its reported taxable

sales, and it proceded to estimate sales taxes due on the basls of the lnfornatlon

aval lab1e to i t .

7. COAB estlnated addLtional taxea due, uslng a markup of purchases

technique.

(a) COAB flrst deternlned a weighted average gasoLine selllng prlce

to be appl led to gasol ine purchases.

(1) 0n its questlonnalre, Parkway reported lts selLing prices on

June 15, 1983 as fol lows: Self  servlce: regular -  LL7.9; unleaded - L24.9;

super unleaded - 139.9. Ful l  servlce: regular -  L29.9; unleaded 139.9; suPer

unleaded - L49.9. the questlonnaire also stated that Parkway had only seLf-servlce

pumps and prices during the earller three month test perlod for whlch COA3 had

requested purchase lnformatlon.

(ff; COAB averaged the six selling prices reported by Parkway for

thls one day and compared thts average to the statewide average selllng prlce

of gasollne for the quarter June 1, 1983 through August 31, 1983. The eomparlgon

showed that Parkwayrs prlces rrere 3.4 percent higher than the statewlde

average for the same period. Consequently, for each of the nlne quarters under

conslderation, COAB determlned Parkwayfa average gasoline selllng prlce by

lncreasing the statehrlde average by 3.4 percent.
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(b) The average selllng prlces, as deternlned abover were decreased

by the exclse and sales taxes lncluded ln the pricer 8nd the result ltas applled

to gasoline purchases reported by Mobll. Thls resulted ln autllted taxable

gasollne sales for each quarter.

(c) Based on its experlence galned from other gasollne statlon

audlts, COAB estlmated repatr servtces and other sales at 20 percent of gaeollne

sales. Therefore, lt lncreased Parkwaytg audLted gasollne sales by 20 Percent

to obt,aln total audlted taxable sales l.n each quarter.

(d) The approprlate sales tax rate was applled to audlted taxable

sales, yieldtng audlted tax due for each quarter. Sales taxes pald by Parlnny

were subtracted fron audlted taxes due, resultlng ln addttloual tax due for the

audLt  per lod  o f  $81 '034.43 .

8. After taxes were assessed agalnst Parlcway on the basls of COABts

audlt, the second stage of the audlt wae conducted by a fteld audltor.

9. When the fleld audlt began, Parkway already had ceased operatlons and

had sold the assets it olrned Ln connectton with the statlon. The audttor

requested fron Parkway and recelved: a cash recelpts journal, a check disburse-

ments Journalr purchase lnvolces and State and Federal tax returrrs. Sales

lnvolces which were requested were not avallable because they had been transferred

to the statlonts new owners to be used as a custouer ltgt.

10. Durlng thls second audlt perlodr gasoline retaller{t were oot dlrectly

responsl.ble for reportlng and paylng over taxes collected on gasoLlne sales.

Therefore, the audlc was llnlted to recelpts from sales other than gasollne.

11. Because sales lnvolces were not avallable and purchase flgures from

Parkway'g cash dlgburseuents Journal and Federal tncome tax return rtere not

reconcllable, the audltor deemed Parkwayrs books and records lnadequete to
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verlfy lts reported taxabLe sales. Consequentlyr she attenpted to verlfy sales

through an analysls and markup of purchases.

(a) Uslng Parkwayts cash dlsbursements journal, the audltor categorlzed

its purchases for the perlod Deeember 1, 1982 through February 28, 1983 as

foLlows:

Gasollne
011
Tlres
Batter les
Parts & Acc.
Sublet 

r

Other
Snackshop

92.29192
L .1464Z

.73s62

.29002
3.64622

.1734

.89092

.82562

(b) The above percentages were applled to Parkwayts total purchaeee

for the audlt  per lod ($1,443,759.23),  as shown 1n l ts cash dl .sbursemencs

journal, to deternlne a dol-lar anount of purchasee ln each category. Parts

purchases of $52,642.35 estlmatecl in this mannet \rere lncreased by $3,769.L2 xo

reflect cash purchases as shown in Parkwayts cash recelpts Journal. Thls

resul-ted ln audlted parts purchases of $56,4LL.47. Based on her professlonal

experLence, the audLtor applted the followLng markups to purchases ln each

category: o11 - 1002; tlres and batteries - 402; parts and accessortes - 2002;

snackshop - 66-2/32. The markups lncluded labor charges on repalr servlcee.

Thls ylelded audlted taxable saLes of $242,932.93. The audttor added to thle

sublet sales (sales resultl.ng from referrals fron other servlce statLons) of

$2,503.4E to calculate total  audlted taxable gales of $245,436.51. Parkwayrs

"SubletI and "othertt purchases lrere not purchases of goods for resale.
ApparentLy, they represent other expenses and were lncluded ln thls
analysls in order to account for 100 percent of the itene ln the cash
dlsbursenents Journal.
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reported taxable sales were subtracted fron thls to deternlne addltlonal

taxab le  sa les  o f  $101,051.51 ,  w l th  a  tax  due on  tha t  auount  o f  $8 ,450.93  fo r

the perlod Septenber 1, 1982 through Augusc 31, 1983.

L2. Fron the fall of 1980 through the end of the audLt perlod belng

congldered, extenslve constructlon work was taking place on Sunrise Hlghway,

where Parkwayfs statlon was located. Durlng the coostruetlon perlod' parts of

the road were torn up naklng travel dlfftcul-t. As a result, fewer drlvers used

the road, and bugtness along the highway decreased. The decline ln Parlctrayrs

buslness ls reflected ln the purchase flgures obtalned fron Mobll whlch show

Lr320r536 gall-ons of gasoLlne purchased ln 1980, 929,64L gallons purchased ln

1981 and 880,686 gal l -ons purchased ln 1982.

13. Petltloners challenge the audlt results prlnarlly on the basls that

the decllne ln buslness occasioned by the hlghway conatructlon forced Parkway

to operate at a very sllm proflt nargtn and, at tlnes' at a loss; thus' they

argue, the narkups used by the Audlt Dlvlsion dld not reflect Parkwayrs markupe

and resulted ln an overstatement of taxable sales.

L4. In support of theLr positlon, petltloners offered a substantlal anouot

of docuaentation.

(a) A conpLete set of orlglnal dellvery tlckets (or Mobll customer

lnvolces) were offered for eleven months of 1982. These tavotces tended to

substantLate Mobllts record of purchasres as reported to the Audlt Dlvlelour but

they also explalned the dlecrepancy between the Fllllng Statlon Questionaalre

subml.tted by Parkway and Mobllts flgures. Parkway reported the exact number of

gallons purehased in December 1981 and January and February of 1982. The Audl.t

DlvLsion compared these flgures to an average nonthly fl.gure calculated fron

Parkwayfs calendar year purchases fot L982, Slnce Parkwayts uonthLy purchases
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fluctuated, espectally frou the wlnter to the su[mer monthsr the actual purchase

flgures for the wlnter Donths were much lower than the average noothly flgure.

(b) Newspaper advertlseuents taken from a loea1 Pennysaver substantlate

petltloaersf cLaim that Parkway rilas operatlng at a low proflt nargln. For

lnstance, State lnspectlons were performed for no charge; there ltas no charge

for towlng custooers to the statlon for repalrs or servlces; and there rtere no

labor charges for mounttng and balanclng tlres purchased at the statton.

However, because no detalled sales or purchase lnvolces were subnltted lnto

evldence, lt is not possible to use these advertiseuents to calculate actual

markups.

(c) Because Parkwayrs sales were decreasl.ng, Mobll asslgned lt a

sales representative who negotlated gasoltne purchase deductions and rent

decreases for Parkway ln an effort to help lt contlnue operating through the

perlod of constructlon. The sales representatlve perlodlcally conpleted a form

entitled 'tservLce StacLon Operatlng Analysis'r where, among othet things, he

recorded actuaL gasollne selllng prlces; recelpts fron the sale of tlres,

batteries, accesgorLes, o11 and repaLr servlces; and total- expenses. IIe also

calculated a uarkup for each uonth on gaeollne sales and on all saLee other

than gasol-lne. These documents show an average aarkup on purchases other thaa

gasoLlne of 57.222 petcent.. These records aLso establlsh that Parkway operated

at a net loss throughout 1982.

(d) Varlous documente were submltted to shon actual gasollne prlces

charged durlng the audlt perlod. These lnclude the docuuents descrlbed above

ag well as datly shtft sheets and photographs. These documents establlshed

that during the perlod June 1, 1980 through August 31, L982, actual selLl.ng

prlces equaled 93 percent of the statewlde avetage sellLng prlce.
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(e) The documents submltted by petltioner establlsh that for the

perlod June 1, 1980 through August 31, L982, Parkwayts taxable sales other than

gasollne amounted to L2 percent of lts gross gasoline sales.

15. Petltloners base thelr request for abatement of penaltles and lnterest

above the nlnl.nun upon the ground that unwarranted legaL actlons taken by the

DepartmenE of Taxatlon and Flnance ("the Department") prevented them from

paylng certaln taxes owed to the Federal governuent and caused lntereet and

penalty to accrue unnecessarlly. l,Ihen Parkway ceased dolng buslness ln Septenber

1983, l ts assets were sold to a thlrd party for $33,467.44. The proeeeds from

thLs sale were placed ln an Lnterest-bearing escrow account. Both the Federal

and State governmentg had outstandlng clalne agatnst Parkway based on Lts tax

llabllltles. The Department ftled a notice with petltlonersr egcron agent

whlch effectlvely prevented any dl.sbursements from the escrow funds. The

Department and the Internal Revenue Servlce ("IRS") each asserted the prlorlty

of its olrn tax 1len. On December 6, 1984, petltioners broughc an lnterpleader

suLt Ln FederaL court Ln order to cLarlfy the status of the clalos agalnst the

escrow fund. The Department eventually conceded che prlorlty of the IRS 1len,

but lt opposed a reguest for attorneyts fees nade by petltlonerst representatlves.

On January 24, 1986, the Unlted States Dlstrlct Court of the Eastern Dlstrict

of New York lssued an order grantlng the request for attorneyts fees. It ls

petLtlonersr posltlon that the Department frustrated the tlnely and proper

disbursement of the escrow fund resulttng ln lncreasetl legal expenses, interest

and penalty charges.

CONCLUSIONS OF LAW

A. That under

coLlect tax ls also

sectlon 1135 of the Tax Law, every

requlred to keep records of every

person requlred to

sale and of aL1 the
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amounts pald, charged or due on that sale and of the tax payable on each sale.

I^lhere such records are not made avallable upon the request of the Audlt Dlvlelon,

or where, upon examlnatlon, the records are deemed lnsufficlent to verlfy

taxable sales, the Audlt Dlvislon ls authortzed by Tax Law $ 1138(a) (1) to

deterulne the tax due from such lnfornatlon as may be avallable; where necessery'

the tax nay be estlnated on the basls of external lndlcee (En-Toto Beautlques of

Manhasset v. State Tax Connlsslon, 81 AD2d 680). That ln llght of the fact

that lnformatlon provlded on the Ftlllng Statlon Questlonnalre and sales tax

retunrs could not be reconclled wlth lnfornatlon reported on Federal returns'

COAB was warranted in concludlng that Parkwayrs books and resordg were lnadequate

to verlfy reported taxable saLes. Llkentse, the dletrlct office audltorrs

tnablllty to reconclle records presented to her on audit Justlfied a resort to

external lndices to deternine Parkwayts sales tax lLablllty.

B. That ln the absence of verlflable records, the Audlt Dlvlslon may

select any audlt nethodoLogy reasonabl-y calculated to refLect sales taxes due,

and the taxpayer oust then show that the rnethod of audlt or amount of tax

assessed was erroneous (Carmine Restaurant, Inc. v. State Tax €oqn:!eq[sg, 99

ADzd 581). Although the narkup of purchases empl-oyed by the Audit Divlslon ltas

an acceptable methodoLogy, petltloners have presented documentary evidence

establlshlng that they are entltled to the followlng adJustments: (1) ln each

guarter of the perLod June 1, 1980 through August 31, L982' the average selllng

prlce of a gallon of gasollne w111 be reduced to 93 percent of the stateltlde

average se11lng prlce; (2) for the same perlod, Parkwayrs repalr servlces and

other taxable sales w111 be calcul-ated at L2 percent of lts gaeollne salee; and

(3) for the perlod September 1, 1982 through August 31, 1983' the narkup
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percentage to be applled to all purchases other than gasoll.ne wtll be reduced

to  57 .222 percent .

C. That penaltles and lnterest exceedlng the statutory nlnlmuu nay be

waived by the State Tax Coumlsslon lf the petttloner establlshes that the

faiLure to conply wlth the Tax Law was due to reasonable cause and not to

wlllful neglect (Tax Law $ 1145[a]). Grounds for reasoaable cause are set

forth ln 20 M|CRR 536.5(b)(1) and may lnctude the followlng:

"(1) death or serLous lllness of the taxpayer, a responsl.ble
offlcer or enployee of the taxpayer, or hls unavotdable absence frou
hls usual place of busloess;

(2) destructLon of the taxpayerts pLace of buslnesa or buslness
records by flre or other casualty;

(3) tlnely prepared returns nlsplaced by the taxpayer or a
responslble enployee of the taxpayer and dLscovered after the due
date ;

(4) lnabLllty to obtaln and aseeuble essentlal tnfornatLon
required for the preparatlon of a coupLete return despl.te reasonable
efforts;

(5) pending petltlon to Tax Coomlsslon or fornal hearlng
proceedings lnvolviog a quest,Lon or lgsue affectlng the computatlon
of tax for the year, guarter, nonth or other perlod of dellnquency;
or

(6) any other cause for dellnquency whlch appears to a pereon
or ordlnary prudence and tntelllgence as a reasonable cause for delay
ln flllng a return and whlch clearly lndlcates an absence of gross
negllgence or wt1lful intent to dlsobey the taxlng statutes. Past
perforuance wl1l be taken tnto account. Ignorance of the 1aw,
however, wlll not be consldered reasonable cause."

D. That clrcumstances descrlbed by petltloners occurred after the tax

Uabl l t t tes r i lere assessed (see Findlng of Fact ' r15'r)  andr therefore, they could

not constltute reEsonable cause for fallure to aecurately report and pay over

taxes when due. The lnterpleader sult brought by petltloners dld not lnvolve a

questlon or lssue affectlng the couputatlon of tax. It was regrettable chat

lnterest and penalty charges accrued whlle that sult was pendlng; however, the
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Departmentrs determlnatlon to pursue lts own legal remedles as provlded for by

law do not provlde a basis for abatlng penaltles, regardless of the outcome of

the lltlgatlon.

E. That the petlttons of Parkway Auto SenrLce Center, Inc., PatrlcLa

Del'tarla and Joseph DeMarla are granted to the extent lndlcated ln Conclugloo of

Law "B'r; that the notlces of deternlnatlon and deoands for payuent of gales and

use taxes due, lssued on August 23, 1983 and December 6, 1983, ehal1 be nodlfled

accord{ngly; and that, ln a1l other respects, the petttlons are denled.

DATED: Albany, New York STATE TAX COMMISSION

JUI'I I 8199r
PRESIDENT


