
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Pacos Restaurant Corp.
d/b/a Lenox l l t1 l  Coffee Shop

for Redetermination of a Deflciency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Perlod 3 |  I  I  80-21 28 I  83.

AFFIDAVIT OF I{AILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr bel-ng duly sworn, deposes and says that
he/she ls an employee of the State Tax Connission, that he/she is over 18 years
of ager and that on the 18th day of June, 1987, he/she served the withln not, lce
of Decision by cert l f led nai l  upon Pacos Restaurant Corp. ,  d/bla Lenox l l i l1
Coffee Shop the petltioner in the wlthin proceedlng, by encloslng a true coPy
thereof in a securely sealed postpaid wrapper addressed as fol lows:

Pacos Restaurant Corp.
dlb/a Lenox Hi l l  Coffee Shop
I l05 LexLngton Ave.
New York, NY 10021

and by deposlting same enclosed in a postpald properly addressed wrapper in a
post office under the excl-uslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the petltloner
hereln and that the address set forth on sald wrapper ls the last known address
of the pet i t ioner.

Sworn to before ne thls
18th day of  June,  L987.

ter oat
pursuant to Tax Law sectton I74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Mat,ter of the Petition
o f

Pacos Restaurant Gorp.
d/b/a Lenox Hi l l  Coffee Shop

for Redetermlnation of a Deflclency or Revislon
of a Determlnation or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Period 3 /  L |  80-21 28 |  83,

AFFIDAVIT OF }TAILING

State of New York :
s s . :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax ConmLssion, that he/she ls over 18 years
of age, and that on the 18th day of June, L987, he served the withln notlce of
Decislon by cert i f ied nai l  upon El las P. Bonaros, the representat ive of the
petitioner in the within proceeding, bY enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

El las P. Bonaros
2 9 - 1 6  2 1 2  S t a t e  S t .
Bays ide ,  NY 1 f360

and by deposlting same enclosed in a postpaid properl-y addressed wrapper in a
post offlce under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the rePresentative
of the petltloner herein and that the address set forth on sald wraPper ls the
last known address of the representat ive of the Pet i t loner.

Sworn to before me this
lS th  day  o f  June,  1987.

Authorlz to admlnlster oa

PUrSuant to Tax Law sect lon 174



STATE OF  NE I {  YORK
STATE TAX COMMISSION

ALB AN Y ' NEI^I Y ORK L2227

June 18,  1987

Pacos Restaurant Corp.
dlbla Lenox I{111 Coffee Shop
1105 Lexlngton Ave.
New York, NY 10021

Gentlemen:

Please take notlce of the Declslon of the State Tax Counlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve leveL.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revielr an
adverse declslon by the State Tax Connlssl.on nay be tnstltuted only uoder
Article 78 of the ClvlL Practice Law and Rules, and uust be corrmeoced ln the
Supreme Court of the State of New York, Albany County, withln 4 nonths fron the
date of thls notlce.

Inqulrles concernlng the computatlon of tax due or refund allowed in accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
AudLt Evaluatlon Bureau
Assesguent Revlew Untt
Bulldlng /19, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petieloner t s Representatlve :
ELias P. Bonaros
2 9 - 1 6  2 1 2  S r a r e  S r .
Bayslde, NY 11360



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

PACOS RESTAURA}IT CORP. DIB/A
LENOX HILL COFFEE SHOP

for Revislon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
of the Tax Law for the Perlod March 1, 1980
through February 28, 1983.

t o

DECISION

Petl t ioner,  Pacos Restaurant Corp. dlb/a Lenox H111 Coffee Shop, 1105

Lexlngton Avenue, New York, New York 10021, flled a iletltlon for revlslon of a

deternlnatlon or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the perlod March I ,  1980 through Februaty 28,1983 (Ft le No.

s3292).

A hearing was held before Arthur Johnson, IlearLng Offlcer, at the offlces

of the State Tax ConrmissLon, Two trIorld Trade Centerr New York, New York, on

Deceuber 3, 1986 at 1:15 P.M. Pet l t loner appeared by El las P. Bonaros, Esq.

The Audlt DLvlslon appeared by John P. Dugan, Eeq. (Gary Palmer, Esq., of

counsel) .

ISSUES

I. Whether the Audlt Dlvlslon's use of a three day observatlon test to

deterulne petltlonerrs taxabl-e sales was proper.

II. Whether the Audlt Divlslon ls bound by the tax llability set forth ln

the Law Bureauls answer.
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FINDINGS OF FACT

1. Pet l t loner,  Pacos Restaurant Corp.,  operated a coffee shop and restaurant

known as the "Lenox lli l l Coffee Shop'r located at 1105 Lexlngton Avenue, New

York, New York. The buslness houre were from 6:00 A.M. to 1:00 A.M.

2. 0n March 20, 1984, as the result of an audit, the Audlt Dlvlslon

issued a NotLce of Deternlnatlon and Deuand for Pa;rment of Sales and Use Taxes

Due against petltloner coverlng the perlod I'Iarch 1, 1980 through Februaty 28,

1983 fo r  taxes  due o f  $30,279.33 ,  p lus  in te res t  o f  $8 ,249.57 ,  fo r  a  to ta l  o f

$ 3 8 , 5 2 8  .  9 0  .

3. Petltioner executed consents extendlng the perlod of Llnltatlon for

assessment of sales and use taxea for the perlod March 1, 1980 through Februaty 28,

1983 to  March  20 ,  f984.

4. Petitloner malntalned lnadequate and locomplete books and recorde.

There were no guest checks, cash reglster tapesr general. ledger or cash dtsbursenent

records. The only avallable record of recelpts lras a day book. In the absence

of any veriflable records of recelpts, the Audlt DivLslon performed aa observatlon

test of the buslness actl.vlties oo three separate days, November 9, 1983,

November 29' 1983 and Deceuber 2, 1983. On each occaslon sales were observed

fron 9:00 A.M. to 4:00 P.M. One audltor observed the transact lons and perlodlcal ly

the guest checks were glven to another audltor who prepared a llstlng of the

anount of the sale and the tax collected. The sales, excludlng sales tax, for

each day lrere as follows:

Date Sales llours of Observatlon
NovenbEilf, t9B3 g JT?lrs -
November 29, 1983 658.75 7
December 2,  1983 667.45 7

$1 ,932 .35  2L
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The average saLes per hour were $92.02. Thls amount lraa nultlplled by 18

I
hours- per day to arr lve at average dal ly sales of $1,656.36. Bst lmated sales

per  quar te r ly  f l l l ng  per lod  were  $150,729.00  ($1 ,656.36  x  91  days) .  S lnce  the

sales were estLmated for the perlod endlng November 30, 1983, whlch was not

wlthln the audlt  per lod, sales were adJusted to $142,197,00 represent lng sales

for the perlod endlng November 30, L982, by conslderlng the annual tnflatlon

rate of 6 percent based on the Consumer Prlce Index. Petltloner reported sales

of $111'037.00 for sald perlod, leavlng underreporced sales of $31,160.00 or an

error factor of 28.06 percent. Thie percentage was applled to reported taxable

saLes for the audlt perlod to arrive at addltlonal taxable sales of $3721666.00

wl th  tax  due thereon o f  $30,279.33 .

5. Petltloner argued that the sales referred to above ln Flndlng of Fact

"4' f  for the observat lon test nere fron 6:00 A.M. to 4200 P.M. or a 10 hour

perlod for the f l rst  two days of observat lon and fron 9:00 A.M. to 4:00 P.M.

ot a 7 hour perlod for the last day of the test. Petltloner recqnputed average

dally saLes based on 27 hours for the test perlod lnstead of 21 hours. Thls

recomputatlon showed that the sales reported on sales tax returne rrere overstated

and as a result petltloner clalned at the hearlng that a refund ls due.

Petltl.onerrs argument that the observatl.on perlod on November 9, 1983 was 10

hours was based upon one of the audltors handwriting on a paper bag that stated

"Lenox H111 Restaurant  reg ls te r  read lngs  a t  4 :00  P.M. ,  6 :00  A.M.  to  4 :00  P.M. ' r .

6. The handwrlttng on the paper bag referred to the cash register readlng

and was not related to the guest checks used to determlne the dally sales.

Petltloner ltas open 19 hours a day; however, the Audlt DlvLslon allowed
one hour for cleanup.
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7. The Law Bureau, ln its an€rwer to the perfected petltlon lssued on

behalf of the Audlt Dlvlslon, afflrmatlvely stated at paragraph 10 that the

amount of tax due was reduced at,  conference to $18,711.45. At the heartng,

counsel for the Audit Dlvlslon lndlcated that such stateuent was ln error and

the entire amount assessed on the notlce of $30,279.33 was at lssue. Counsel

explalned that a settleuent offer Ln the auount of $18,7LL.45 was proposed by a

conferee at a pre-hearlng conference but was reJected by petitloner. Petltlooer

took the posltion that the Audlt DlvlsLon was bound ro rhe reduced Llablllty by

vlrtue of the answer of the Law Bureau.

CONCLUSIONS OF LAW

A. That section 1f35(a) of the Tax Law provldes that every person requlred

to collect tax shall keep records of every sale and of all amounts pald,

charged or due thereon and of the cax payable thereon. Such records shall

lnclude a true copy of each sales sllp, involce, recelpt or statenent.

B. That petltloner dld not have cash reglster tapesr guest checks, or any

other records that wouLd serve as verlftable records of taxable sales. Because

of petltloner's lnadequate recordkeeplng, the audlt procedures used by the

Audlt Dlvlslon as a basls for deterninlng petltlonerts llablllty \rere proper ln

accordance wlth sect lon 1138(a) of the Tax Law (see Mstter of

L lca ta  v .  Chu,  64  NY2d 873) .

C. That the Audlt DlvLslon reasonably

based on the books and records avallable for

keeplng ls faulty, exactness ls not requlred

Meyer v.  State Tax Commlsslon, 6L l$2d 223,

calculated petltlonerts tax ltabillty

audlt. Wtren a taxpayerrs record-

of the exaulnerts audlt (llatter of

lv denled 44 NY2d 645). Petltloner
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falLed 1n lts burden of establlshlng that the amount of tax assessed ltas

erroneous (see Matter of Urban Llquors, Ioc. v. State Tax Conmlsslon, 90 AD2d

s 7 6 )  .

D. That the Audit DlvlsLon was not bound by an erroneous statement

contalned ln the answer of the Law Bureau. At the hearlng the Law Bureau lteg

entltled to amend the pleadlng to conform to the proof ln accordance ttlth 20

NYCRR 601.6(c) and such amendment dld not work to the prejudlce of petltloner

nor ln any way hlnder petltlonerrs presentation of Lts case.

E. That the petltlon of Pacos Restaurant Corp., d/bla Lenox IIllL Coffee

Shop ls denled and the Notice of Determlnatlon and Demanrl for Paynent of Sal-ee

and Use Taxes Due issued March 20, 1984 ls sustained.

DATED: Albany, New York STATE TAX COMMISSION

JUN I I 1997


