
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of
o f

0n-SLte Fuel 011

the Petit lon

Co . ,  I nc . AFFIDAVIT OF MAILING

for Redetermlnatlon of a Deflclency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
f o r  t h e  P e r L o d  L 2 l I l 7 6  -  5 1 3 L 1 7 9 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janec M. Snayr belng duLy sworn, deposes and says that
he/she ls an employee of the State Tax Counlsslon, that he/she ls over 18 years
of age, and that on the 20th day of March, 1987, he/she served the lrlthla
not lce of declslon by certLf led nat l  upon On-Slte Fuel Oi l  Co.,  Inc. the
petitloner ln the withln proceedlng, by enclosing a true copy thereof ln a
secureLy sealed postpaLd nrapper addressed as follows:

On-S l te  Fue l  011 Co. ,  Inc .
364 Maspeth Avenue
Brook lyn ,  NY 11211

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excluglve care and custody of the Unlted States Postal
Service wlthln the State of New York.

?hat deponent further says that the sald addressee 1s the petltloner
hereln and that the address set forth on sald nrapper ls the last knoltrr address
of the pet l t ioner.

Purguant to Law sectlon



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the lntatter of the Petitlon
o f

On-Slte Fuel Ol l  Co.,  Inc.

for Redeterminat,lon of a DeflcLency or Revlslon
of a Deterainatlon or Refund of Sales & Use Tax
under Art tc le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  L Z l L l T 6  -  5 1 3 L 1 7 9 .

AFFIDAVIT OF I.IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an empl-oyee of the State Tax Commlssion, that he/she ls over 18 years
of age, and that on the 20th day of March, 1987, he served the wlthln notlce of
decision by eertlfled nall upon Ilarrls Blrnbaum, the representatlve of the
petltloner ln the wlthin proceeding, by enelosl.ng a true copy thereof in a
securely sealed postpald rilrapper addressed as follows:

Ilarrls Btrnbaum
Birnbaun & Blrnbaun
2 Blrchwood Court
Mineo la ,  NY 11501

and by deposltlng 6rame enclosed ln a postpai.d properly addressed wrapper Ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitLoner hereln and that the address set forth on sald lt"apper ls the
last known address of the representatlve of the petitloner.

Sworn to
20th day

before ne thls
o f  March ,  1987.

pursuant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 20, L987

On-Slte Fuel 011 Co.,  Inc.
364 .{aspeth Avenue
Brooklyn, NY 11211

Gentlemen:

Please take notlce of the declston of the State Tax Counisslon encloeed
herewlth.

You have now exhausted your right of revl.ew ac the adulnlstratLve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng 1n court to revlelt an
adverse declston by the State Tax Comlsslon may be lnstltuted only under
Article 78 of the Clvll Practlce Law and Rules, and must be comenced ln the
Supreoe Court of the State of New York, Albany County, withln 4 months from the
date of thls not lce.

Inqulrles concernlng the conputatlon of tax due or refund aLlowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Fl.nance
Audit EvaLuatlon Bureau
Assesgment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: TaxLng Bureauts Representatlve

PetLtloner t s Representatlve :
Ilarris Blrnbaum
Blrnbaum & Birnbaun
2 BLrchwood Court
Mlneola, NY 11501



STATE OF NEI^I YORK

STATE TAx COMMISSION

In the Matter of the Petltion

o f

oN-SITE FUEL oIL C0.,  INC.

for Revision of a Determinatl.on or for Refund
of Sales and Use Taxes under Artlcles 28 arrd 29
of the Tax Law for the Perlod December 1, L976 z
through May 31, L979.

DECISION

Petltioner, On-Site Fuel 011 Co., Lnc., 364 Maspeth Avenue, Brooklyn, New York

11211, f l led a pet i t lon for revlsLon of a deterninat ion or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod December 1,

L976 t} l r taugh May 31, f979 (Fi le No. 40418).

A hearing was conmenced before Jean CorlgLiano, llearlng 0fflcer, at the

offLces of the State Tax Commisslon, Two World Trade Center, New York, New

York ,  on  D larch  20 ,  1986 a t  1 :15  P.M. ,  con t lnued on  lday  21 ,  1986 a t  2 :15  P.M.

and concluded on September 8, 1986 at 1:15 P.M., wlth aL1 br lefs to be submltted

by January 30, 1987. Petitloner appeated by Blrnbaum and Blrnbaum (Ilarrls

BLrnbaum, Esq., of counsel). The AudLt Dlvislon appeared by John P. Dugan,

Esq. (Joseph lJ.  Plnto and Mlchael J.  Glannon, Esqs.,  of  counsel) .

ISSUES

I. Whether petltloner substantlated a payoent of sates tax in the amount

of $13,43L.L2 for the tax perlod ended November 30, L977.

II. tr{hether petlt,loner substantiated an adJustlng entry ln its general

Journal,  reducing i ts tax Llabl l l ty by $12,240.49.

III. Wtrether petitioner and the Audlt DlvLslon entered into a stlpulatlon

on the record reduclng pet l t lonerfs tax l labi1-t ty to a maxlmum of $1,000.00.
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FINDINGS OF FACT

1. 0n June 3, L982, as the result of a fieLd audit, the Audlt Dlvislon

issued to pet i t loner,  On-Site Fuel Ol l -  Co.,  Inc.,  a Not iee of Determlnat lon and

Demand for Payment of Sales and Use Taxes Due for the perlod December 1, L976

through Novenber 30, 1979, asserting sales and use tares due ln the auount of

9L9,729.91 p]-us penalty and interest.  Pet l t loner had previously executed a

serles of consents which extended the perlod of llnltation for assessment of

sales and use taxes for the perlods under conslderat,lon to June 20, L982,

2. The notice referred to above assessed saLes and use tax wLthtn each

quarterly sales tax perlod as shown below. The amounts ln parentheeea represent

c red i ts .

Period Ended
m67T

02 /28 /78
os  |  3L  178
08 l3L /78
02128179
0s  l 3L  179

Tax Due
Or5Erz

3 ,248 .L3
L2 ,634 .L8
(2 ,649 .43 )
L ,279  . r 2

(8 ,213 .21 )

Penal-ty Due
$3 ,357  .  78

812 .03
3 ,  158 .54

-0-
319 .  78
-0-

Interest Due-$-mT6-
1 ,687 .46
6 ,181 .52

(947 .88 )
511  . 03

(2,4L6.24)

3. The deflciency under consideratlon resulted fron an audlt of petltlonerts

actual books and records. Petltioner malntalned a sales Journal' a purchase

Journal and a general- ledger. These were Judged by the audltor to be Lncomplete

and kept ln poor condition. Other records made available durlng the audlt were

sales tax returns, State and Federal lncome tax returns, sales involces,

purchase lnvoLces, resale certiflcates and exempt organlzatlon certiflcates.

4. An examinatlon of flxed assets acqulred durlng the audlt perLod

dlsclosed purchases of $12,405.00 upon which pett t loner fal led to pay sales tax

due of $992.40. This amount ls not ln dlspute.
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5. A one nonth test per lod was seLected to test pet i t lonerfs clatmed

nontaxable sales, and as a resul-t, all nont,axable sales were accepted ag

reported.

6. Petitioner malntalned a sales tax aecrual account where lt recorded

sales taxes charged. In order to determlne lts taxable saLes' petltioner

capltal lzed the recorded sal"es taxes, 1.e.,  dLvlded then by the tax rate plue

one. 0n audlt of petltlonerrs books and records, it was determined that

dLscrepancies exisced between the total a.mounts recorded ln the sal-es tax

accrual account and the amounts reported on sales tax returns. These

discrepancLes conslsted of overstatements as nell as understatements of taxee

purportedl-y collected. The assessment (or credit) ln each quarterly perlod as

shown on the notice (Fi.nding of Fact "1",9pI3) represents the dlfference

between the amount of sales tax colleeted as shown ln the sales tax accrual

account and the saLes tax due as reported on petltLonerfs sales tax returns.

7. At hearlng, the Audit Dlvlsion conceded that petltloner had made a

paynent of $13,43I. I2 for the period ended November 30, 1977, completely

cancelllng the assessment for that quarter.

8. The remainlng dlsputed ltem lnvolved the Audlt DLvlslonrs dlsallowance

of an adJusting entry tn petltlonerts general J-edger whlch, lf accepted' would

have reduced pet l t lonerrs tax l labiLl ty ln the amount of $12,24O.49 for the

per lod  ended May 31 ,  1978.

(a) Petitloner was a fuel o11 dlstrlbutor. One of lte cugtomera lras

a New York State corporatlon, Snowlift, Inc. (ttSnowJ.lftrt), whoge priuary

busLness actlvlty lnvolved snow removal-. In the wlnter of L977 and 1978,

SnowLift had a contract wlth the Newark Alrport in New Jersey for snow removal.

Durlng heavy snorilstorms, Snowllft was required to work contlnuously to clear
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alr strips and parklng lots. This ln turn requlred petltloner to provlde a

steady supply of fueL for SnowlLftts snow removal equlpment. Petltloner'g

trucks were loaded wLth fuel at a staglng area at Newark Alrport and sent to a

terminal where fueL would be punped dLrectly fron the truck lnto Snoltllftts

equlpnent. Wtren the truck nas enpty, lt would return to the staglng area to

refuel. Certlfied deLlvery tlckets nere prepared as fuel was dellvered.

Snowllft recelved a copy of each tlcket, and petttLoner retalned a copy.

I,Ilthin a week to ten days, petltioner prepared and sent an lnvolce to Snowllft.

(b) From Decenber 15 , Lg77 through March 15, Lg78, petltLoner bllled

Snowll f t  for total  sales ln the amount ot $L77,828.90, lncludlng sales tax.

The lnvolce amounts nere recorded as entries ln the Snowllft sales account.

The total rtas ent,ered ln the accounts recelvable control account on a monthly

basis. A separate monthly entry was made in the sales tax accrual account,

representlng the total anount of sales tax bllled to SnowLtft.

(c) For the perlod ended March 31, L978, several adJustments were

made to petLtlonerrs books. One adjustment 1s perttnent to the lssue under

considerat ion. An adJust lng entry of $12 1240.49 was uade ln the generaL

ledger to adJust for sales tax erroneously bllled to Snowllft on dellveriea

nade by petltioner to the Newark airport. Correspondtng adJustlng entries ltere

made ln the accounts receivabl-e cont,rol account and the sales tax accrual

account. No entry was made on the Snowllft sales accountr arrd no adJustlag

memorandum or involce was prepared.

(d) Pet l t ioner never col lected the dlsputed anount of $12'240.49 f tom

Snowllft.

9.  On May 21, 1986, at a hearlng before the State Tax Comlsslon'  the

partles entered into the followlng stipulation placed on the record:
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"It ls stipulated and agreed by and between the petitloner
and the State Tax Conntsslon [slc] that the petlttoner
shall have 30 days from today wlthln which to submlt...
evidence showlng that the Staters claiq of tax on certal-n
deliverles of fuel has been made on fuel- which was sold and
dellvered to the then SnowJ.lft Coupany' nolt known as Hudson
General- Conpany, and dellvered to the entLty I Just mentloned
ln Newark thereby removlng any responslbll"lty for New York
State sales or use taxes. The evldence w111 be subnltted
Ln wri t lng.. .  withln that 30 day perlod.

In the event that the 30 days go by and by the end of that
ttne the petitioner is unable to submit such evld€oc€... p
the petitloner consents that the State Tax Conmlsslon shall
be ent l t led to a tax in the sum of $31000.00 together wlth
ln t ,e res t  thereon. . .

Shoul-d the evldence be submitted withln the tlme frame'
namely of 30 days fron today, and should the State Tax
Conmission [sic] reJect the sald evldence or question the
validity or authenticity of the then sald evldence, then ln
that event thls matter nay be sent dolrn for a hearlng
before the hearlng offtcer on short notice and wluhln a
reasonable tl.me thereafter."

CONCLUSIONS OF LAW

A. That petltloner has showl that the adJustnent ln lts salee tax accrual

account ln the aoount of $12,240.49 was warranted, and that such amount ltas not

col lected on behalf  of  the State, nor did l t  represent taxes due to the State.

In addltion, the Audlt Division has conceded that petltloner nade a paynent of

$13,431.12 for the period ended November 30, 1977, thus cancel l lng l ts l labl . l l ty

for that period, Slnce the sum of these adJustments exceeds the deficlency

asserted, pet l t ionerts tax l - labi l l ty for the perLod under consLderat lon ls

canceLled.

B. That ln vlew of Conclusion of Law nArr, the remalnlng lssue ls rendered

moot .
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C. That the pet i t ion of On-Slte Fuel-  O11 Co.,  Inc. is granted to the extent

lndlcated in Concl-usion of Lalr rrA'f, and the Notlce of DeternLnatlon and Demand

for Payment of Sales and Use Taxes Due lssued on June 3, 1982 ls canceLled.

DATED: Albany, New York STATE TAX COMMISSION

MAR 2 01987
PRESIDENT


