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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

One Estate, Inc.

for Redetermlnation of a DefLciency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Perlod 9 |  L |  8L-5 |  3L I  84.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet !t. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Connnission, that he/she ls over 18 years
of age, and that on the 31st day of August, 1987, he served the wlthln nottce
of Declslon by certifled nail upon A1len Leboff, the representatlve of the
petitloner ln the wlthin proceedlng, bY encl-osing a true coPy thereof in a
securely sealed postpaid wrapper addressed as follows:

Allen Leboff
Spahr, Lacker, Berk & Naimer
3000 l"larcus Avenue
Lake Success, NY IL042

and by deposltlng same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal-
Servl-ce wlthin the State of New York.

That deponent further says that the sald addressee is the rePresentatlve
of the petitioner herein and that the address set forth on sald nrapPer ie the
last known address of the representattve of the petitloner.

Sworn to before me thtg
31s t  day  o f  August ,  L987.

to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  3 l ,  1987

one Estate, Inc.
lll Broadway
New York, NY 10006

Gent,lemen:

PLease take notlce of the Decision of the State Tax Comission enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnLstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng Ln court to review an
adverse declslon by the State Tax Comlsslon nay be lnstituted only under
Article 78 of the Clvll Practlce Law and Rul-esr and uust be comenced ln the
Supreme Court of the State of New York, AJ-bany County, wlthla 4 months from the
date of this not lce.

Inqulries concernlng the computatton of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone #  (5 rg)  453-43OL

Very truly yours'

STATE TAX COI'{MISSION

cc: Taxlng Bureauts Representatlve

Peticioner I s Representatlve :
Allen Leboff
Spahr, Lacker, Berk & Nalmer
3000 Marcus Avenue
Lake Success, NY LL042



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

oNE ESTATE, INC.

for Revlslon of a Determination or for Refund
of Sal-es and Use Tanes under Artlcles 28 and 29
of the Tax Law for the Perlod September 1, 1981
through May 31, 1984.

DECISION

Peti t loner,  One Estate, Inc.,  111 Broadwayr New York, New York 10006,

fll-ed a petition for revlslon of a determtnatlon or for refund of sal"es and use

taxes under Articles 28 and 29 of the Ta:< Law for the period September 1, 1981

chrough May 31 ,  1984 (F l le  No.  63643) .

A hearing was held before Frank A. Landers, llearlng Officer, at the

offices of the State Tax Comrnlsslon, Two World Trade Center, New York' New

York ,  on  Apr i l  27 ,  1987 a t  1 :15  P.M. ,  w i th  a l l  b rLe fs  and documents  to  be

subnitted by August 12, 1987. Petltloner appeared by Spahr, Lacker, Berk &

Nalmer (ALlen Leboff, CPA). The Audlt Dlviston appeared by John P. Dugan' Eaq.

(Angelo A. Scopel1l to,  Esq.,  of  eounsel-) ,

ISSUE

Whether the installation of a flre alarm system and an elevator cootrol

system constituted capital lmprovements to real property.

FINDINGS OF FACT

1. PetLtloner operates two offlce bul-ldlngs in New York Clty.

2. On May 20, 1985, the Audit Division issued a NotLce of Determl.nation

and Demand for Payment of Sal-es and Use Taxes Due to petitioner, One Estate'
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Inc.,  for the perlod September 1, 1981 through l Iay 31, 1984, in the anount of

$34,071.44 ,  pJ-us  ln te res t  o f  $7 ,567.93 ,  fo r  a  to taL  amount  due o f  $41 '639.37 .

3. The assessment of sales tax lras prenlsed upon the Audit Divislonrs

concluslon that sal-es and use tax was due on three areas under revlew. Flrst,

the Audit Divlston eoncluded that sales and use tax of $6,418.50 was due on air

conditioning services provlded by petitioner to its tenants. Second, the Audlt

Dlvision concluded that sales and use tax of $26 r2L4.63 was due on the purchase

prlce of the installatton of a flre alarm system and an elevator controL

system. Lastly, the Audlt Divlslon concludedr 8s 8 result of a test perlod

audit of expense purchases, that sales and use taxes were due Ln the amount of

$ 1 , 4 3 8 . 3 1 .

4. After a pre-hearing conference, the amount of tax asserted to be due

on the  a l r  cond i t ion ing  serv lces  was adJus ted  f rom $6,418.50  to  $4 '892.84 .

Further, the amount of tax on recurrlng expenses nas reduced to $L42.82. As a

resultr the total amount of tax currently asserted to be due by the Audlt

Divtslon was reduced from $34,071.44 to $31,250.29 p]rus lnterest.  As adjusted'

the only item in issue ls the imposition of sales and use tax arislng fron the

installation of fire alarm and elevator control systems by, respectively, Flre

Safety Advisors, Inc. (trFire Safetyrt) and Serge Elevator Company, Inc. (ttserge

Elevator r t ) .

5. The Audit Dlvl-ston concLuded that saLes and use tax was due on the

instaLlatlon of the flre alarm and elevator control systems based on an

examination of a servlce contract for the al-arm system wlth AFA Protective

Systems, Inc. (ttAFAtt) whlch stated that, upon termlnatlon of the contractr the

cont,ractor could remove the control stgnallng system. Therefore, the Audlt

Division concluded that the installatlons in issue rtere not exemPt as capital
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lmprovements since they were purportedly not lntended to be Permanent

components of petitionerr s buildlngs.

6. 0n January 18, 1973, New York Clty enacted Local Law No. 5. In

essence, Local Law No. 5 provided for flre safety requlrements and controls ln

certain off lce bul ldings.

7. As the owner of offlce bulldings ln New York Clty, petLtloner was

requlred to comply with the provislons of Local Law No. 5. Therefore' on

August 12, 1982, petitloner entered lnto contracts wlth Flre Safety for the

lnstall-atlon of fire detection, fire aLarm and advlsory cornmunlcatlons systems.

8. The lnstal-latlons nade by FLre Safety conslsted of lnstalllng nelt

wirlng throughout the bull-dingsr lnstalllng flre detectors and flre alarms on

each floor and lnstalllng control panels ln the lobby of each bulJ-ding. The

controL panels were deslgned to alert a flre director to the al-arm whlch wae

responding. In addltlon, a fire dLrector could connunicate wlth people on

different fLoors and ascertaln what nas occurring.

9. The fire detectlon and alarm systems, including the conErol panele,

added to the value of the bulldlngs and were lntended to remaln Ln place

permanently. Slnce a naJor component of the systems conslsted of lnotall-ed

wirLng, the systems would have only sal-vage value lf they were removed.

10. Upon instal- lat ion, pet l t ioner acqulred t i t le to the f l re detectLou and

alarm systems lnstalled by Fire Safety,

11. 0n or about September 5, 1980, pet i t loner entered lnto contracts wlth

Serge Elevator for the lnstall-ation of a ttFlreman Servicett feature to itg

el-evators in the two bulldlngs lnvolved hereln. When these systems were

lnstalled, an eLevator could be recal!-ed to the basement and control could be

glven to the fl-re department in the event of a fire.



12. The elevator recall systems

have had only scrap vaLue if removed

become a permanent lnstallatlon.

13. Pet i t ioner acqulred t i t l -e to

completLon of their lnstall"ation.
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added to the value of the bulldtage, would

from the bulldlngs and were lntended to

the el-evator recall systems upon the

L4. 0n Januar! L9, L984, a contract was entered lnto with AFA for the

lnstallation of a central station signaling system to connect the systems

lnstal-led by Serge Elevator and Flre Safety to the central offlce of AFA.

This, ln turn, enabled AFA to notlfy the fire department lf it becane

necessary. AFA also agreed to maintatn the central station slgnalLng system.

15. AFA reserved the right to remove the centraL statlon slgnaLlng system

lt had installed at the terrrinatton of the contract. Ilowever, tt dld not have

the right to remove any of the equipment lnstaLled by Serge Elevator and Fire

Safe ty .

16. Sales tax was pald on AFArs lnstallatlon and maintenance chargee.

CONCLUSIONS OF LAI{

A. That the term I'capltal- inprovementrr is deftned by Tax Law $ 1101(b)(9)

as fol lows:

rrCapltal lnprovenent. An addltlon or alteratlon to real
property whlch:

(1) SubstantlalJ.y adds to the value of the real property, or
appreclably prolongs the useful- life of the real
property;  and

(ff) Becomes part of the real- property or ls permanently
affixed to the real property so that removal would cauae
materLal damage to the property or articLe itself; and

(11i) Is lntended to become a permanent installatLon."

This provlslon, enacted by Chaptex 47L of the Laws of 1981. (effectlve July 7'

19Sl), represents a l-egislatlve enactment of the substance of the Connissionrs
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prevlously pronulgated reguLatlon on the subJect, Located at 20 NYCRR

527  .7  (a )  (3 ) .

B. That lt is cl-ear that the Lnstallatlons by Flre Safety and Serge

Elevator sat l -sf led the cr l ter la of Tax Law S 1101(b) (9) and, therefore, sald

Lnstallations constltuted capltal improvements whlch rtere exemPt from salee and

use tax. It is noted that the fact that AFA had the right to remove its

lnstallation has no bearing on the assessment at lssue hereln and renders

Matter of ADT Co.,  Inc. v.  \ew York State Tax Co'nmn. '  (113 AD2d 140, appeal

dLsmlssed 67 NY2d 917) readlly dlstinguishabJ-e from the current sltuatlon.

C. That,  ln accordance with Finding of Fact "4tr ,  the Not lce of

Determlnatlon and Demand for Payment of Sales and Use Taxes Due is to be

reduced to reflect the amount of tax agreed to regardLng the alr condltlonLng

services and recurrlng expenses.

D. That the pet l t lon of One Estate, Inc. ls granted to the extent of

Conclusions of Law "8" and ttC" and the Audit Dlvislon ls dlrected to reduce the

amount of tax assessed aceordlngly; the Notlce of Determlnatlon and Demand for

Pa5ment of Sales and Use Taxes Due, dated May 20, 1985' ls ln all other

respects sustained.

DATED: Albany, New York

AUo 3 11987
STATE TAX COMMISSION

-- fl 0 tU-L,^-
PRESIDENT


