
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t ion
o f

John NatalLe
d/b/a Natal lers Famous PLzza

for Redetermination of a Deflciency or Revision
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per lod  6 /  L /  8L-5 /  3L  I  84 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and eays that
he/she l-s an empJ-oyee of the State Tax Cornnlsslon, that he/she ls over 18 yearg
of age, and that on the 20th day of Februaryr 1987, he/she served the wlthin
not ice of Declslon by cert l f led mal l  upon John NataLIe, d/bla Natal iers Famoug
Ptzza the petltioner in the wlthin proceedlng, bI encl-osLng a true copy thereof
ln a securely sealed postpald wrapper addressed as fol lows:

John Natalie
d/b/a Natal-ief s Famous Plzza
4364 CuLver Road
Rochester,  NY 14622

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post offl.ce under the excluslve care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the saLd addressee ls the petitioner
herein and that the address set forth on said lrrapper ls the l-ast known address
of the pet i t ioner.

to before me thls
of Fgbruary, 198

pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

John Natalle
d lb la  Nata l ie f  s  Famous P izza

for Redetermination of a Deficiency or Revislon
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per iod  6 /  I  |  8L-5  /  3 I  /84 .

AFFIDAVIT OF I'{AILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmisslon, that he/she ls over 18 years
of age, and that on the 20th day of February, 1987, he served the lrlthln notlce
of Decislon by cert i f ied nal l  upon Stenart  Bergerr the representat lve of the
petitioner in the within proceedlng, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Stewart Berger
Loui.s Sternbach & Co.
501 F l f th  Ave.
New York, NY 10017

and by depositlng same enclosed ln a postpaid properLy addressed wrapper ln a
post off lce under the excluslve care and custody of the Unlted States Postal
Service withLn the State of New York.

That deponent further says that the sald addressee ls the rePresentatLve
of the pet l tLoner herein and that the address set forth on sald wraPper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne thls
of-February, 1987.

Pursuant
t
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February 20, 1987

John Natalie
dlbla Natal lers Famous Ptzza
4364 CuLver Road
Rochester, NY 14622

Dear Mr. Natal le:

PLease take notice of the Declslon of che State Tax CommLsslon eneLosed
herewith.

You have now exhausted your right of revl.ew at the adminLstratlve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng in eourt  to revlew an
adverse declslon by the State Tax CouulssLon uay be lnstltuted only under
Artlcle 78 of the Civll- Practice Law and Rules, and nust be conmenced ln the
Suprene Court of the State of New York, Albany Countlr withln 4 nonths fron the
date of thls not lce.

Inqulries concerning the conputation of tax due or refund aLlowed ln accordance
Trl th thls declslon may be addressed to:

NYS Dept. Taxation and Finanee
Audlt EvaLuatlon Bureau
Assessment Review Unit
Bui ldlng / f9,  State Canpue
Albany' New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX CO}NIISSION

Taxlng Bureaurs RepresentatLve

Peti t ioner I  s Representat ive :
Stewart Berger
Louls Sternbach & Co.
501 F l f th  Ave.
New York, NY 10017

c c :



STATE OF NEI^I {ORK

STATE TAX Coln{ISSrON
I
t
I

Ia tt le Matter of thE Pecltlon

I  r o f

' JottN NATALTE
DIBIA NATALIEIS FA}IOUS PTZZA

for Revlslon of a Deteroination or for Refuod
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod June 1, 1981
through May 31, L984.

DECISION

Petitloner John Nataller dlbla Natallers Famoug PLzza, 4354 €ulver Roed,

Rochester, New York 14622 flled a petttloo for revlslon of a deterntnatton or

for refucd of seLes and use taxes under Artlclee 28 aad 29 of the Tax Law for

the perlod June 1, 1981 through May 31, 1984 (Fl le No. 59355).

A hearlng was held before Jean Corlgllano, Ilearing 0fftcer, at the offtcee

of the State Tax Comntsslon, Two World Trade Geaterr New York, New York' on

October 30, 1986 at 9:30 A.M. Petlt loner appEared by Louls Sternbach aod Co.

(Stewart Berger, C.P.A.). The Audlt Dlvlslon appeared by John P. Dugan, Esq.

(Mtchael B. Infanttno, Esq., of counsel).

ISSUE

I,'lhether petltioner substantlated its clatned oontaxable sales.

FINDINGS OF FACT

l. On Februaty 6, 1985, as the result of a field audlt' the Audtt DlvtgLon

lssued to petlttoner, John Natalle, dlbla Natallefs Fauoue PLzza, a Notlce of

DeterulnatLon and DEnand for Payoent of Sales and Uee Taxes Due for the pertod

June 1., 1981 through ltay 31, 1984, asserttng salee and use taxes due ln th€ anount

of $17,760.46 plus penaLty and tnterest.
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2. 0n Septenber 18, 1984r pet l t lonerts accountant,  holdlng pett t looerrs

poner of attornelrr ex€cuted a consent extendlng the perlod of llnltat{.oo for

assessmeot of salee and use taxes for che perlod June 1' 1981 through August 31,

1981. to Decenber 20, 1984.

3. On Decenbet 17, L984. pet l t lonerts accounEant executEd a second

eonsent extendlng the perlod of lloltatlon for aesessment of sales and use

taxes for the per{od June 1, 1981 through Novenber 30, 1981 to March 20' 1985.

4. Pettttoner operated a takeout food buslnessr sellLng pLzza, chlckeo

wlngs, submarlne sandwLches aod beveragee. Oo audlt, the audlcor was presented

wlth State sales tax returns, State and FederaL l.ncome tax returoe aad purchaae

tnvoices for Septernber, October and Novenber 1983. A comparlson of petitlonerrs

Federal Schedule C and hts State salEe tax returns dlsclosed a gubstantlaL

dtscrepancy (over $200,000.00) between grons sales reported on the Federal and

State returns. Furcheroorer petltloner had no record of todlvldual sales, guch

as cash regtster tapes or guest checks, to vartfy reported saleg. The audltor

performed a narkup cest for the perlod Septenber 1, 1983 through Noveuber 31,

1983 and couputed a markup ftgure of 200 percent. ThLs uarkup was the same eg

chaE reported on petltl.onerts 1983 Federal Schedule C. The auditor then

applted the 200 percent oarkup ftgure to the cost of goods sold for the entlre

audlt  per lod as reported on pet l t lonerrs Schedules C for 1981 aad 1982. Thts

regulted ln total audlted sales for the audtt perlod of $351 '978.00 wtth tax

due on thte anount of $241638.46. After the tax reported aod pald by petttloaer

was subtracted fron ghts amouot, petltionerfs renainlag tax ltablllty wae found

t o  b e  $ L 7 , 7 6 0 . 4 6 .
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5. The auditor consldered al l  of  pet l t loner 's sales to be taxable because

of the nature of the buslness and because he san no indlcatlon of nontaxable

saLes ln a brlef vislt to the pLzzetLa.

6. After a Tax Appeals Bureau conference, the Audit Divislon agreed that

pet i t lonerts gross sa1es, as reported on hls Schedules C, would be accepted as

totaL taxable sales for state sales tax purposes. This resuLted in a reduced

tax  l lab l l t t y  o f  $15,148.83  p lus  pena l ty  and tn te res t .

7. Petitloner assert,s that the dlfference between his gross sales and

reported taxable sal-es is attr ibutable to:  (1) sales of nontaxable l tens, such

as bread, cold cuts and uncooked pLzza dough, (2) sales for resale and (3)

sales to t ,ax exempt organizatLons. To substant iate his clalns, pet l tLoner

subnltted the following documents:

(a) A packet of exeupt organizat lon cert i f icates fron
varlous sehools, churches and charltable organl-zatlons
ln the Rochester area;

(b) testimonlals in which three orgalnLzatlons estlmated
their purchases from petitloner during the three
month test, period as follows:

IlelLenlc l{en's Club $ 20.00 -  $30.00 per  day
Seabreeze Vol-unteer Fire Assoc. 129.00
Parkview Bowl 75.00 -  100,00 per  week;

(c) a packet of testlmonlals from approxLmateLy l2 customers,
each one statlng that bread, dough or cold cuts had
been purchased from petltioner during the audlt perlod
and estLmatlng the approxlmate amount of such purchases.

8. Pet i tLoner estLmated that hls total  nontaxable sales equal led 27

percent of his gross receLpts.

CONCTUSIONS OF LAW

A. That sect ion 1105(d) ( i )  of  the Tax Law lnposes a tax upon the recelpts

of every sale of food or drink when sold by a restaurant for consumptlon on or

off the premises. An excluslon ls provLded for food or drlnk sold in an
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unheated state when the ltems sold are of a type conrnonly sold by food gtores

for  o f f  p remlses  consumpt ion  (Tax  Law $1105[d ] t l l t2 l ) .  In  addLt lon ,  ga les  to

certaln exempt organl.zat lons are not subject to the sales tax (Tax Law $1116).

Ilowever, there is a presumption in the Tax Law that all receipts from a

restaurantrs sale of food or dr lnk are subJect to tax unt l l  the contrary ls

establ ished by the person requlred to col lect the tax (Tax Law $1132[c]) .

B. That wlthout ver i f lable records of actual sales, the exemptton cert l f l -

cates and test.lmonials from pet,itionerrs customers are lnsufficient to overcome

the presumptlon of taxabl l i ty.

C. That in accordance wlth Flndlng of Fact "6",  pet l t ionerrs tax l labi l l ty

ls  reduced to  $15,148.83  p lus  pena l ty  and ln te res t .

D. That the pet i t ion of John Natal le dlb/a Natal ie 's Fauous PLzza Ls

granted to the extent indlcated in Concluslon of Law "C"; that the Notlce of

Determinatlon and Demand for Paynent of Sales and Use Taxes Due issued on

February 6, 1985 w111 be modlfled accordlngly; and that in all other respects

the pet l t ion is denled.

DATED: ALbany, New York STATE TAX COI,IMISSION

&-d&-aJ&-*FEB 2 0 1987

SSIONER

COMMISS


