
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

My Place Auto Center,  Inc.
and Samuel Izsak, Offlcer

for Redeterml.nation of a Deflciency or Revision
of a Determlnatlon or Refund of SaLes & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law
for  the  Per iod  6 lL180-12/3L l9L .

That deponent further says
hereln and that the address set
of the pet i t loner.

Sworn to before me thls
16th day of January, L987.

AFFIDAVIT OF MAILING

that the sald addressee 1s the petitloner
forth on sald nrapper ls the laet knohtrt addrees

State of New York :
9 S .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and saye that
he/she ls an enployee of the State Tax Connlsslon, that he/she ls over 18 yearg
of age, and that on the 16th day of Januaryr 1987, he/she served the wlthln
not lce of Decislon by cert l f led mai l  upon My Place Auto Center,  Inc.,  and
Samuel lzsak, Offlcer the petltioner ln the wlthln proceedtng, by enclosl.ng a
true copy thereof in a securely sealed postpald wrapper addressed ag follows:

My Place Auto Center,  Inc.
and SamueL lzsak, Offlcer
141-05 Northern Bl-vd.
FlushLng, NY I1354

and by depositing same encl-osed in a postpald properl-y addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted Statee Postal
Servtce wlthln the State of New York.

Authoriz to admlnister oaths
pursuant to Tax Law sectLon L74
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January 16, L987

My Place Auto Centerr Inc.
and Samuel lzsak, Offlcer
141-05 Northern Blvd.
Flushlng, NY 11354

Gentlemen:

Please take notlce of the Declslon of the State Tax Comisslon enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstrative level-.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revlelt an
adverse decl-slon by the State Tax Conmlsslon may be lnstltuted only under
Article 78 of the Civll Practlce Law and Rules, and must be connenced in the
Supreme Court of the State of New York, Albany County, withln 4 nonths from the
date of thLs not lce.

Inqulries concernlng the computation of tax due or refund allowed ln accordance
with thls dectslon nay be addressed to:

MfS Dept. Taxatlon and Flnance
Audlt EvaLuatlon Bureau
Assessment Review Unlt
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yourst

STATE TAX COMMISSION

cc: TaxLng Bureaufs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl"tlon

o f

MY PLACE AUTo CENTER, INC.
and SAIfUEL IZSAK, OFFICER

for Revlslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Articles 28 an'd, 29
of the Tax Law for the Pertod June 1, 1980
through December 31, 1981.

DECISION

Petittoners' My Place Auto CentEa, Ine. and Samuel lzsak, 141-05 Northern

Blvd., Flushlng, New York 11354, flLed a petltlon for revlslon of a deternlaatl.on

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the perlod June 1'  1980 through December 31, 1981 (Fl le No. 42541).

A hearlng was heLd before Robert F. Mulllgan, HearLng Offlcer, at the

offlces of the State Tax Conmleslon, Two tforld Trade Center, New York, New York

oo Septenber 10, 1986 at 1:45 P.M. Pet l t loners appeared by Samuel lzsak. The

Audlt Dlvlslon appeared by John P. Dugan, Esq. (Lawreoce A. Newuan, Egq., of

counsel)

lSSUES

I .

fron My

I I .

My Place

Whether the Audlt Divlslon properly determlned sales and uge taxes due

Place Auto Center, Inc.

Whether Samuel Izsak waa a person requlred to collect tax on behalf of

Auto Center,  Inc.

FINDINGS OF FACT

1. Petltloner My PLace Auto Center, Inc. ("the corporatioo") operated a

gasoll.ne servl"ce statlon business aE L75-I4 Horace Hardlng Boulevard, Queeoee

New York.
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2. Petl"tLoner Samuel lzsak was hlred by one Ral.ph Benalm to nanage the

statlon as of March 17, 1980. At that tlue the bualness was known aa Tel Avlv

ServLce Statlon and wag operated by Mr. Benalm.

3. 0n or about Juae L, 1980, l[r. Benatm caueed the corporettoo to be

formed. Mr. Izsak was natred secretary and 25 perceat of the corporatl.onrs

stock wes Lssued 1o hls nane. Mr. Benalnts aephew, IlasLba Gelai, was named

presldeot and held 75 percent of the gtock.

4. Mr. Izsak and a mechanlcrs helper actually operated the buglness for

the corporatton.

5. Mr. Izsak had the authorlty tor and ln fact did, slgn checke on behalf

of the corporatlon.

6. When Mr. Izsak came to the statlon on the nornlng of June 1, 1981, he

found that the statlon wae already opeo and that the eafe was opeo and everythlng

ln lt had been removed. Mr, Benalm had keys to the statlon and had evidently

opeoed the statl"on and the safe. On that same nornl.ag, Mr. Izeak wee ttthrown

outn of the buslness by Mr, Benal.m and was pernltted to take onLy his pereonal

toole.

7. Mr. Izsak testlflEd that durlng the perLod Juae l, 1980 through

May 31, 1981 Mr. Benatm took $38,L42.00 ln cash and gasollne out of the busloeee

and that the statloa nas operated by another corporate eotlty after eaid

perlod.

8(a). No records were aval"lable at the tine of the audlt. Mr. Izeak told

the audttor that I'tr. Galal had the records and had evldently left the country,

returoing to hlg oatLve Turkey.
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(b). Gasoline sales nere esttnated by a thlrd party vertflcation from

EFCO 011 Corp. ( 'rEFCOrf)r which shoned che folLowlng:

Month GaLlone
.run6-Tdsr 

-iTd6d

Ju ly  1981 48 '055
August 1981 78,002

ToTAL 138,057

Total gallons for the three months, 1381057, nultiplled by ao average selllng

price of $1.25 pet galLon resulted tn audlted gasol lne sales ot $L72,57L.25 per

quarter.

(c). Repalr sales were estlmated by assumLng that each of the two bays

of the gas stat lon had $10,000.00 per month ln repalra. Thls amounted to

$60,000.00 Ln repalr  sales per quarter.

(d).  Tlres, batter lee and accessorles ("TBA") sales were est lmated at

$5 ,000.00  per  month  or  $15,000.00  per  quar te r .

(e).  Est lmated gasol lne, repalr  and TBA sales amounted to $247,57L.25

whlch amount was rounded to $250'000.00 per quarter for assessment Purposes.

(f). Addltlonal taxable sales lrere computed as follows:

Quarter
Endtns

8 l3L l80
1 1 /30/80
2 /2e l8L
5 l3L  l 8 r
8 l3L l8L
LL  130  |  8L
L2 l3L /8 r

Estlmated
Taxable SaLes
$ro;000;0r

250 ,000 .00
250 ,000 .00
250 ,000 .00
250 ,000 .00
250 ,000 .00
83 ,333  .00

Taxable
Sales Reported

$23 ,105 .00
25 ,  186 .00
19 ,461 .00

-0-
-0-
-0-
-0-

Addltlooal
Taxable Sales
m6;Esf6o-

224,8L4.00
230 ,539 .00
250 ,000 .00
250 ,000 .00
250 ,000 .00
83 ,333 .00

9. 0n January 11, 1983 the Audlt DlvLeton lseued a Notlce of Deteroloatlon

and Denard for Paynent of Sales aod Uee Taxes Due to petltloner My Place Auto

Center,  Ioc. ln the amount of.  $L22r079.81 tn taxr and $28'063.71 ln peoalty,

pLus lnterest. Slul"lar notlces were lssued to Hasiba Galal, as preeldent' and

Mr. Izsak, asr srecretary.



-4-

10(a). After the assessmeotr the Aurtlt Dl"vlsLon Lssued subpoeoas to

Chevron USA, Inc. ("Chevroorf), seeklng petroleum sales Lnfornatlon wLth respect

to the corporatlon, Ralph Benatm and 175 Horace Servlce Statloo, Inc. ' all

regardlng the 174-14 Horace tlardlng Boulevard locaulon.

(b).  Chevronfs records ehow the stat lonts account Eo be in the aame of

Ralph Becatn/Tel Avlv Chevron through June 30, 1981 wlth a change to 175 llorace

Serv lce  Sta t ion ,  Inc .  as  o f  Ju ly  1 ,  1981.

(c). Total Chevron gasollne sales to the statlon for 1980 vete 2L8'992

gal lons. Sales from June 1, 1980 through Deceuber 31, 1980 were 110'977

gallons. There were no Chevron TBA sales to che statLon for 1980 (ln fact lt

appears that no TBA purchases had been made froo Chevron gince February 1979) "

(d).  Chevron gasol l .ne sales to the stacLon for 1981 were 112,790 gal loae

whlchr Chevron reported, was 48 percent lower than the prlor year. No TBA was

sholrn as havl.ng been sold to the statlon by Chevron for 1981.

11. During the pertod June I ,  1980 through May 31, 1981 the stat loa l tae

open elx days a week for approxlmateLy 12 hours per day. The Labor rate for

repatrs was $25.00 per hour.

L2. The petltlon flled by Mr. Izsak on behalf of the corporatlon weg

clearly lntended to protest hls own llablltty as offlcerr as ltel1 as that of

the corporation. AccordingLy, the petltlon and perfected petltloo are deemed

amended to lnclude Mr. Izsak as a petltloner.

CONCTUSIONS OF LAW

A. That slnce no booke or recorde were avatlable,

the Audlt Dlvislon to estl.mate the amount of tax due by

Law $ 1138[a]) .  The tax estLnated by the audLtor must,

vtew of evldence adduced at the hearlng.

lt was pernteslble for

external lndlces (Tax

however, be revl"sed ln
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B. ThaE lt was tmproper to project the EFCO purchases over the eotire

audlt perlod. It appears that the EFCO purchasee conmenced wlth the new

uanagement effectlve June 1981, startlng wtth onLy 12'000 gal-lone durtng that

month, tncreasing to 48,055 gallons tn July and 78'002 galloos ln August.

Moreover, Chevron sales for 1981 were only abouc one-haLf of the 1980 saleg,

which shons a lesseced dependence on Chevron. Accordlngly, gasotlne eales are

hereby deternlned to be as follows:

(1 )  June 1 ,  1980 -  May 31 ,  1981:  15 ,853 ga l loos  per  Eooth
on average (based on Chevron records for the {reven
month perl"od June 1, though December 31, 1980) tlnes
$1.25  per  ga l lon  fo r  $19 '816.25  pe t  month  or  $59 '448.75
per quarter.

(2) June 1, 1981 - December 31, 1981: As per audlt .

C. Sales of tlres, batterles aod accessorles are hereby deened to be as

fol lows:

(1 )  June 1 ,  1980 -  May 31 ,  1981:  Sa les  are  reduced to  8 .7
percent of gasol lne sales or $5 'L72.00 per quarter
(uslng the same ratlo of gasollne to TBA as used Ln
the audlt) .

(2 )  June 1 ,  1981 -  December  31 ,  1981:  As  per  aud l t .

D. Repatr sales are hereby deterulned to be as follows:

(1 )  June 1 ,  1980 -  May 31 ,  1981:  Sa les  fo r  th ls  per lod
are reduced to $29,250.00 per guarter,  on the baels
that the mechantc and one mechanlc's helper would b111
10 hours per day at $25.00 per hour for s ix daye per
week (as they also had to punp gas) and that sales of
parte were equal to one-half of labor sales.

(2 )  June 1 ,  1981 -  December  31 ,  1981:  As  per  aud l t .

E. That ln view of the above, Ehe aaneesmeot lg to be reduced baeed oo

the followtng:
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Quarter Estlnated
Endine Taxable Sales-ETTL7Ftr- F.I9T6iT:OO-

r r l 30 l80  93 ,871 .00
2 l28 l8L  93 ,871 .00
5 l3L l87  93 ,871 .00
8 l3L l8L  250 ,000 .00
LL l30 l8L  250 ,000 .00
r2 l3L l82  83 ,333 .00

F. That petitloner Samuel- Izsak wag

Taxable Additlonal
Sales Reported Taxable Salee-sri0il00'- 

$-i6;76ildr
25 ,196 .00  68 ,685 .00
19 ,461 .00  74 ,4L0 .00

-0 -  93 ,871 .00
-0-  250,000.00
-0-  250,000.00
-0 -  83 ,333 .00

not a person required to collect

sates and use taxes on behalf of petitloner after May 31, 1981 aod ln fact ts

aot llable for tax after the quaruer endlng February 28, 1981. Mr. Izsak wae

llterally thrown out of the buslness on June I, 1981 and wag oot 10 the posltlon

to remlt tax on behalf of the corporatlon for the lnnedlately precedlng quarter.

Mr. Izeak ls l lable, however,  under sectLotrg 1133(a) and 1131(1) of the Tax Law

for the perLod June 1, 1980 through February 28, 1981.

G. That the petltLon of My Place Auto Center, Inc. aud Samuel Izsak le

granted to the extenc provlded for in ConclusLons of Lanr tfEtt and ilFrrr sodr

except as so granted, the petition l"s otherwlse denled.

DATED: Albany, New York STATE TAX COMMISSION

.,AN I 61987
PRESIDENT

SSIONER


