
STATE OF NEW YORK

STATE TN( COUMISSION

In the Matter of the PetLt lon
o f

Mount Morrls Shopper, Inc.

for Redeternlnatlon of a Deflclency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per iod  3 lL l8 I -513I184,

That deponent further says that the
hereln and that the address set forth on
of the pet l t ioner.

AFFIDAVIT OF MAILING

Stat,e of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, beLng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlgsion, that he/she ls over 18 yearg
of age, and that on the 16th day of January, L987, he/ghe served the nlthln
notice of Declslon by certlfled mall upon Mount Morris Shopper, Inc. the
petLtioner in the withln proceedl.ng, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Mount Morrls Shopper, Inc.
24 ChapeL Street
Mt.  Morr ls,  New York 14510

and by deposltlng same enclosed in a postpaLd properly addressed wrapper ln a
post offlce under the excLuslve care and custody of the Unlted States Postal
Service withln the State of New York.

said addressee ls the pet l t toner
sald wrapper ls the last known address

Sworn to before ne this
16th day of Januaryr f987.

pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petltton
of

Mount Morrts Shopper, Inc.

for Redeterminatlon of a Deficiency or Revislon
of a DeterrnlnatLon or Refund of SaLes & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law
for  the  Per iod  3 l l l8L-5131184.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says chat
he/she ls an employee of the State Tax Co'nmlssionr that he/she Ls over 18 years
of age, and that on the 15th day of January, L987, he served the wlthin notlce
of Declslon by certlfLed mall upon Louls It. Rlchards, the representatlve of the
petitioner in the wlthln proceeding, by encJ-oslng a true copy thereof Ln a
securely sealed postpaid wrapper addressed as folLows:

Louls H. Rlchards
Uffel-nan & Rlchards
1354 Buffalo Road, Sulte 11
Rochester,  NY 14524

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal
Service withtn the State of New York.

That deponent further says that the said addressee is the representatlve
of the petLtLoner hereln and that the address set forth on said wrapper ls the
last knolrn address of the representatlve of the petltloner.

before me thls
of Januaryr 1987.

Sworn to
l.6th day

to administer oat
pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E I {  Y  O R K  L 2 2 2 7

January 16, 1987

l"Iount Morrls Shopper, Inc.
24 Chapel Street
Mt.  Morr is,  New York 14510

Gent,lemen:

Please take notice of the Declslon of the State Tax ConmLsslon encLosed
herewith.

You have now exhausted your rlght of revlew at the adnlnistrative level.
Pursuant to sectlon(s) 1138 of the Tax Lawr a proceedlng 1n court to revielt an
adverse declsion by the State Tax Connlsslon nay be instltuted only under
Artlcle 78 of the CivLl Practice Law and Rul-es, and must be cor"menced ln the
Supreme Court of the State of New York, Albany Countyr withln 4 months from the
date of thls not ice.

Inquirles concerntng the computation of tax due or refund al-lowed ln accordance
with this declslon may be addressed to:

NYS Dept. Taxat,ion and Flnance
Audlt Evaluation Bureau
Assessment Review Unlt
Bulldlng #9, State Campus
ALbanyr New York 12227
Phone # (518) 457-2086

Very trul-y yours '

STATE TN( COI'{MISSION

cc: Taxlng Bureaurs Representat lve

Petitioner I s Representatlve :
Louis H. Rlchards
Uffelnan & Rl.chards
1354 Buffalo Road, Suite 11
Rochester, l{jl L4624



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon

o f

MOUNT MORRIS SHOPPER. INC.

for Revlslon of a Deternlnation or for Refund
of Sales and Use Taxes under Artlcles 28 an.d, 29
of the Tax Law for the Perl"od March 1, 1981
through May 31, 1984.

DECISION

Petl t loaer,  Mount Morr ls Shopper,  Inc.r  24 Chapel Street,  Mt.  Morr lg,  New

York 14510, flled a peEltlon for revisloo of a determinatlon or for refund of

salee and use taxee under Articl-es 28 and 29 of the Tax Law for the perlod

March 1, 1981 through May 31, 1984 (r l le No. 55926r.

A hearlng was held before Tinothy J. Al-ston, llearlng Offlcer' at the

offices of the State Tax Conmlssion, 259 Monroe Avenuer Rochester, New York, on

June 4, 1986 at 9:15 A.M. Pett t loner appeared by Louls H. Rlchards, C.P.A.

The Audlt Dlvlelon appeared by John P. Dugan, Esq. (Janes Della Porta, Esq., of

counsel) .

ISSUE

Whether a certain publlcatloa produced by petttloner ghould properly have

been classified as a shopplng paper wlthln the neanl.ng and Lntent of eection

1f15(i) of the Tax Law, thereby exenptlng certain purchases nade by petltlooer

fron the lnposLtlon of sal-es tax.

FINDINGS OF FACT

1. 0n August 28, 1984, followlng an audlt, the Audlt Dl.vislon ieeued to

petltloner, Mount Morrl"s Shopper, Inc.r a Notl.ce of Determlnacl.on and Denand

for Paynent of Sales and Use Taxes Due assertlng $11,025.75 La addLtlonal eaLeg
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tax due for the perLod March 1, 1981 through May 31, 1984 together wlth tntereet

thereon o f  $1  ,920.68  fo r  a  to ta l  o f  $12,946.43 .

2. At all tl.mes relevant hereln, petltloner pubLlshed the rrMount Morrle

Shopperttr a rteekly perlodlcal, conmonly referred to a9 a ttpennysaver" of,

"shopplng paper", dlscrlbuted free of eharge on a conmunity-wlde bagls. The

pubLl"catl"on consisted prinarl"ly of pald advertlsements. Petitloner derlved lts

revenue fron the saLe of advertlslog space. Also part of the publlcatlon were

co unlty eervLce notices and news articles whlch petltlooer publlahed free of

charge.

3. The addltLonal tax asserted due hereLn consLsted of three components.

Firstr the AudLt Divislon found $1,086.06 Ln addltlonal tax on petl"tlooerfs

purchases of certaln capital aasets. Second, the Audit Dlvisl"oo found $9'669.40

ln addltlonal tax due on petltlonerfs purchases of prlnclog servlces durlng the

audlt perlod. FlnalLy, the Audlt Dlvlslon found $270.29 Ln addltlonaL tax due

on pecltlonerrs purchaees of l"tems other than prl.nting servlceg.

4. The Audtt Dlvlslonrs calculatlons resultlng ln the additlonal tax

aseerted due wlch respect to all three components of the audlt were based upoo

a detalled audlt of alL of petltlonerts purchase lovolces for the audLt perlod.

5. On audit, the Audtt Dlvision fl.rst examlned seven tssues of petitlonertg

publlcatlon to determine whether the pubLicatlon lras a ehopplng paper withln

the meanlng of sectl"on f115(f) of the Tax Law. The Audit Dlvlslon deternloed

that the prLnted area of each of the seven lssues examlned contained more than

90 percent advertiaements and therefore concluded that the publlcatlon was oot

a shoppLng paper durlng the audit period.

6. To determlne the portion of the prlnted area of each lssue devoted to

advert,isements, the Audlt Dlvlslon flret deternlned the area avallabLe for
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printlng on each page of the paper. The borders along each page were not

lncLuded Ln thls caLculatlon. The area aveilable for prlntlng on each page was

then nuLtlplted by the totaL number of pages ln each lssue to determine the

total area avallable for prlnting for each lesue. The Audlt DLvleioa next

deternined the area on each page consl.stlng of non-advertlslng space. These

amounts were totalled and the ratlo between non-advertlslag space aod total

avallable space per lssue was used to determlne whether the publlcatlon consleted

of 90 percent or lees of advertLsenents. Of the geven iesues examlaed, the

a,oount of aon-advertlsl.ng space ln each tssue ranged fron 1.56 percent to 5.79

percent.

7. In lts deternl"oatlon ae to which portlons of the publLcatLon nere

advertlsements and whlch lrere oon-advertisements, the Audlt Dlvislon consldered

publtc servlce announcements, articles of general Laterest and the publLcatl"oora

masthead as non-advertisemengs. Areae becween these non-adverEtaenents and

advertlsements were deternlned to be half advertlsement and half non-adver-

tl"sement. The Audlt Dlvlslon determlned all pald advertisements, lncludLog

classlfled adsr as advertlsementg. SectLone of the publication whlch pronoted

the publlcatlonfs ordn servlces were algo consldered advertLaementa' exccpt that

any portl.on of euch eect,l"one whtch lncluded an area for uee by a reader to

wrlte down hls or her own ad and gubnlt lt to the publlcatlon to be publlshed

were coneLdered non-advertisementg.

8. Petltloner did not dispute the nethodology used by the Audlt Dlvlslon

to determl"ne the amount of advertlsemcnte 1o the publlcatl.oo. At hearlng'

petiEloner conceded that each issue of the pubLlcatton contained Ln excess of

90 percent advertlseuents throughout the audlt pertod. Pettttoner also dtd not



-4-

dLspute the Audlt Dlvlslonrs nethodology ln calculatlng the addltlonal tax

found due wlth respect to each of the three components of the audlt.

9. PetLtloner contended that lt was unalrare of the 90 percent adverttse-

oent requlrement for quallflcatlon as a shopping paper aad further coatended

that sald requlrement nas vague and anbiguous.

CONCLUSIONS OF LAI{

A. That Tax Law $11f5(i) provldee for an exemption fron ghe lnposLtloo of

sales tax lmposed pursuant to sectlon 1105(c)(2) upon the recelpts fron the

sale of prlnttng servlces perforued Ln publl"ehlng a ahopptag paper. For

purposes of Tax Law $1115(1),  subparagraph (n) of sald sect ion eets forth elght

requlremeDts to be met by a publicatlon ln order to be deflned as a ehopplog

paper withln the neanlng of sectioo 1115(1), thereby galnlng beneflt of the

exemptton. 0f the elght requlrements set forth ln subparagraph (B) ' che

followl"ng regul"rement l"s at issue herein:

"The advertlsements tn such publlcation [a ehopping
paperl shalL not exceed nlnety percent of the prlnted area
o f  e a c h  l s s u e . "  ( T a x  L a w  $ 1 1 1 5 t 1 l t C l . )

B. That ln vlew of Findlngs of Fact tt6tt, ttTtt and rr8tt, the advertlsemeotg

contalned ln petlclonerts publleatlon exceeded 90 percent of the prlnted area

of each lssue throughout the audit perlod. Accordlngly' the Audlt Dlvlslon

properly determlned that petltLoaer's publicatlon lras noc a shopptog paper

wlthln the meanlng of sectlon ff15(1) of the Tax Law during the relevant

perlod.

C. that tn vlew of Flndlng of Fact "4t', the Audlt Dlvlslon properly

calculated the addltlonal tax asserted due hereln. Petitloaer falLed to

present any evldence to show wherel"n such calculatlons were lnaccurate.
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D. That the petltlon of Mount Morrls Shopperl Inc. ls l"n all resPecEg

denled aad the Notlce of Deternlnation and Demand for Paynent of SaLes and Uee

Taxes Due dated Auguet 28, 1984 ls Ln all respects sustal.ned.

DATED: AJ-bany, New York STATE TN( COMMISSION

JAN 1 6 1987


