
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
of

Ralph G.

the Pet i t ion

MLtzeL

for Redetermlnation of a Deficiency or Revision
of a Determlnation or Retund of Sal-es & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law
for  the  Year  1983.

State of New York :
s s .  :

County of A1-bany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an enployee of the State Tax Connission, that he/she le over 18 years
of age, and that on the 30th day of January, L987, he/she served the wlthin
not ice of decislon by cert i f ied mal l  upon Ralph G. Mitzel  the pet i t loner Ln the
withln proceeding, by encl-osing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Ralph G. Mltzel
542 Pavement Road
Lancaster,  NY 14086

and by depositing same enclosed ln a
post off ice under the exclusive care
Service wlthin the State of New York.

That deponent further says that
herein and that the address set forth
of the pet i t ioner.

AFFIDAVIT OF MAILING

postpald properl-y addressed wrapper in a
and custody of the United States Postal

the said addressee is the petitioner
on said rtrapper Ls the last known addrese

Sworn to before ne this
30th day of January, 1987.

ter oat
pursuant Tax Law sect ion 174



STATE OF  NEW YORK
STATE TAX COMUISS ION

ALBANY,  NE I^ I  YORK T2227

January 30, 1987

Ralph G. "{itzel
542 Pavement Road
Lancaster,  NY 14086

Dear Mr. Mitzel :

Please take notlce of the decision of the State Tax Co qrlsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adninistratlve level.
Pursuant to sectLon(s) 1139 of the Tax Law, a proceedlng ln court  to revlew an
adverse decislon by the State Tax Cornmlsslon nay be instltuted only under
ArtLcl-e 78 of the Clvll Practlce Law and Rules, and must be co'nmenced Ln the
Supreme Court of the State of New York, Albany Countyr lrlthin 4 months frou the
date of this not ice.

InquLrl-es concerning the computatlon of tax due or refund allowed ln accordance
wlth thls decislon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt EvaLuatlon Bureau
Assessment RevLew Unit
Bulldlng il9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx CO}OIISSION

cc: Taxing Bureauts Representat lve
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

MLPH G. MITZEL

RevlsLon of a Deternlnatlon or for Refund
Sales and Use Taxes under Artlcles 28 aud
of the Tax Law for the Year 1983.

DECISION

PetLtloner, Ralph G. MltzeL, 542 Pavement Road, Laacaster, New York 14086,

flled a petitlon for revLslon of a deternlnatlon or for refund of salee aod use

taxes under Articles 28 and 29 of the Tax Law for the year 1983 (Flle No.

5L446) .

A hearlog was held before Brlan L. Frlednaa, Heariag Offlcer' at the

offLces of the State Tax Cornmisglon, 65 Court Street, Buffalo, New York on

September 16, 1986 at 10:45 A.M. Pet l t loner appeared pro ee. The Audlt

Dlvl .s lon appeared by John P. Dugan, Eeq. (Deborah J. Dwyer,  Esq.r of  couosel) .

ISSUE

Ifhether the Audlt Dlvislon properly deaied petltlonerrg clalm for a refuod

of sales tax pald on hls purchase of a uotor vehLcle whtch sal"d petltloner

cl-alned to be exempt from tax pursuant to the provlsloos of sectlon 1115(a)(6)

by lts uae or consumptton dlrectly and predomLnancly tn the productlon for sale

of tanglble personaL property by farnlng.

FINDINGS OE FACT

1. on Jul-y 20, 1983, Ralph G. Mltzel (herelnafter "petlttoner") purchased

a 1983 GMC truck on whlch he pald State and Local sales taxes ln the auount of

$LrL92.74. The truck is an 18,000 pound gross vehlcle wetght hydraullc dunp

truck. 0n August 18, 1983, the Department of Taxatlon and Flnance rece{ved
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from petltloner an Appllcation for Credlt or Refuod of State and Local Sales or

Use Tax on nhtch he cLalned a refund of the total amount of tax paLd on the

purchase of the truck upon the basls that the truck ls used dlrectly and

predoninancly ln the productlon for saLe of tangibLe personal property by

farmlog.

2. 0n December 5, 1983, tha Audlt Dlvlslon sent to petltloner a letter

whlch requested that petltl.oner complete a questlonnatre and subnlt certatn

lnforoation relatLng to hls refund clalm. 0n Decenber L2, 1983, the Audlt

Dtvtston received frorn petlttoner the conpleted guesttonnalre aad tofonnatlon

requested.

3. On Februaty 7, 1984, the Audlt Dlvlslon sent to petltlooer a denlal of

hls refund clalm, the basl.s of whlch was that petttionerrs vehlcLe was not belug

ueed directly and predouLnant,Ly tn productl"on, but was beiog used prbdomltaotly

for adnlnlstrattve and dlstributlon purposes.

4. In hls response to the questl.onnatre sent to hLn by the Audit Dlvlelon,

petltl"oner l-lsted the annual nlleage of the vehlcle as folLows:

Plcktng up eupplies for farm at stores 1,500
Carrylng seeds, fertlLlzet ao.d pestlcl.des

to fleLds from barn 100
Brlnglng hay or other feed to llvestock

for feedlng 50
Brlnglng parts, nachlnery and workers to

flelds or other barne 20
TraveLlng between farns to check on workers,

crops, llvestock and farn bulldlngs 150
Transportlng llvestock between barne

and fleLda - 20
Brl"agl"og hay or other feed to Llvestock

between farms 150
Transportlng gralns and crope fron flelds

to barn at harvegt - 150
TTEI roral

Total miles vehlcle driven per year 2,200
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5. Along with hls son, petLtLoner operates a 450 acre graio and dalry

farn. ApproxlnateLy 150 acres are ueed for growlng corn for graln whlch ls

used for feeding cattle and also for ellage. Petl.tloner also grows hayr oate

and wheat which are consumed by dalry cattle for productlon of niLk.

6. Petittoner, hts son and the farn employees use the truck to haul seed

and fertllLzet to the field. It ls also used to transport freshly shelled corn

to the dryer, fron the dryer to storage and from storage to the dalry cattle.

Hay batls are transpoqted on thls truck to the cattLe. The truck Ls also used

Ln harvestlng each of the crops grolrn on the farn. Use of the truck by petltloner

and hl"s employees ls confined to an area of approxinately two and one-half

nlles. The truck, when loaded, often takes two to three days to uoload.

Llttle or no nlleage ls put on the truck durlng these perlods. Durlng harveetlng

of corn and graln, the truck staads walclng to be loaded by the coubine, a

process whlch often takes up to four hours. It ls, therefore, petltl.onertg

contenElon that, under the clrcumstances hereln, mlleage ls not a proper baele

for deternlnlng whether or not the vehlcle ls used predomLnately ln production

actlvltles. On December 5, 1984, petltloner subnltted a letter to the Audlt

Dl.vlsLon on whLch he attenpted to clarlfy hls posltlon by convertlng tlne to

nlleage. In his respoose to the Audlt DlvlsLonrs queetlonnalre of Februaty 7,

1984, petLtloner stated that approxtmateLy 150 nlles per year were devoted to

bringlng hay or other feed to livestock betweeo farms aad 150 ml"les per year to

transportlng gralns and crops fron flelds to barns at harvest. In his letter

of Dgss6fer 5, 1984, petltloner explalned that lt takes .5 hours to load the

truck with hay or feed and transfer the load to the cattl-e barn where the

cattle are fed and housed. Three loads of feed are used per week. PetLtloner

calculated that 78 hours per year are devoted to thls activlty (3 loads x 52
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weeks x .5 hours = 78 hours). The actual round trip rnLleage for this aetivLty

ls one nlle, so actual annual nLleage is approxtnately 150 nlles. Petitlooer

used 35 M.P.H. as an average speed drlven and, therefore, Ln attempttng to

convert ldle tine to mlleage, nultlplled the 78 hours times 35 M.P.H. whlch

results Ln 2,730 nlles. I,ltth regard to the transportlng of gralns aod crope

fron flelds to barns at harvest, lt takes 2.5 hours to load the truck froo the

combine graln tank whlch has a capaclty of 50 busheLs. The truck has a capaclty

of 200 bushels. The truck must staad ld1e whlle naLtLng for the conbine to

agaln be fll led in order that the entlre load capaclty of the truck can be

utlllzed. Petit{oner harvests 50 l-oads annua1ly. He calculated that 125 hours

per year are devoted to chl"s actlvity (50 loads x 2.5 hours = 125 hours). The

actual round trlp nlleage for thLs actlvlty ls three nLlesr Bo Eoonal nlleage

ls approxluately 150 ntles. Petltloner agaln used 35 M.P.H. as an average

speed drlven and by nultlplytng I25 hours tLnes 35 M.P.tl., deternlned that

41375 nlLes annually could be attrlbuted to transportlng grains and crops fron

flelds to barns at harvest. Fl"nallyr petttioner attempted to show the relsvance

of these calculatlons by conparlng ghe total of the nlleage attrLbutable to the

two acttv l t ies hereLnabove (2,730 + 4,375 = 7,105) with the 1,500 nl les attr ibuted

to ptcklng up supplies for his farn, aa activl.ty whLch the Audit Dlvlsloa held

not to be a productlon actlvLty. By dlvldlog these 1,500 nlles by the sane 35

M.P.H. used in petLtLonerrs other calculatLooar hG determl"ned that

approxlmatel-y 43 hours were devoted to thls oon-productLon activlty, whlle 203

hours were Just spent on brlnglng hay and other feed to llveetock aad

transportlng gralns and crops fron flel-ds to barns at harvest.

CONCLUSIONS OF LAW

A. That at all

vehicLe for whlch he

tlmee subsequent

clalms exemptlon

to pet l t looerts

hereLn, sectlon

purchase of the notor

1115(a ) (6 )  o f  t he  Tax



-5-

Law provided' la pertlnent part, for an exemptLon from sales and compensatlug

use taxes Lnposed by sectloog 1105 and 1110 of the Tax Law, respectively, on

retall sales of the foll-owlng:

' rTanglble persoaaL property . . . for uge or lon dlrectl
and predonlnantly ln the productlon o
property by farmlng, lncludlng stock, dalry, poultryr frult' fur
bearlng anlmal, graplng and truck farmlng.rr (Enphaele eupplled.)

B. That also durlng the relevant perlod,, 20 NYCRR 528.7 (c) classtfled

and def lned the act lv l t les ln farmLng for purposes of sect lon 1115(a)(6) of

the Tax Law ln the folLowlng manner:

"(c) Productlon. (1) The actl.vlclee 1o far:ning nay be
classLflea FlidilGGrrarloo, productlon or distrlburion.

(1) AdnlaLstratlon lncludes actlvltles such as salee
promotionr general offlce work, credlt and collectlon, purchaslng,
malntenance, transportlng, recetving and gestlog of raw naterlaLs
and clerlcaL work ln productlon such as preparatlon of work productloo
and tLne records.

(1f) Farn productlon beglns wlth the preparatlon of the
soll, and ln the case of anlnalg, from the beglnnlng of the llfe cycle.
Production eeases when the product ls ready for sale ln ite natural
scate; for farn products whlch w111 be converted lnto other producte,
farn productlon ceases when the normal development of the agrlcultural
produet has reached a stage where lt !11L1 be processed or converted lnto
a rel-ated product.

* * *

(111) Dl"strtbutlon lncludes all
productlon, such as storlng, dlsplaylngr
shtpplng flnlshed products.

(2) Productlon ends for a speclflc
person) when the product ls ln the forn
for sa1e. However, productlon nay agaln
purchaser when he galas ownershlp of the
wtLl continue untl"l- the product is ln a
w111 be offered for gale."

operatlons subsequetrt to
eelLlng, loadlog aod

producer (farmer or other
ln whlch he w111 offer lt

start for a speclflc
productr aod produetloo

form ln whlch l"E' Ln turn,

C. That at all tlmes reLevant hereLn 20 NYCRR 528.7(a) set forth thE

following deflnitlons of I'directly aod predonlnantlyrt for purposea of sectlon

r115(a )  (6 ) :
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"(d) Dlrectly aod predonlnantly. (1) rDlrectlyr meang the
tanglble personal property nust, durLng the productlon phase of
farning:

(1) act upoo or effect a change in materlal to forrn the
product to be sold; or

(tf) have an acttve casual relatl"onship ln the productl"on
of the product to be soLd;

(111) be used ln the handllng' storage or cooveyance of
naterials used in the production of the product to be sold; or

(1v) be used to place the product to be sold ln the
package ln whl.ch lt w111 eoter the stream of conrmerce.

(2) 'Predoninantly' means that tanglble personal property must
be used more thac 50 perceat of the tine dlrectly ln the production
phase of farmLng.rr

D. That the Department of TaxatLon and Flnancers Publicatloar entltled

New York State aod LocaL Sales Tax Infornatlon for Farmere' lesued in Augugt,

1984, on page 8 thereof,  stated, ln pert lnent part ,  as fol lo lrs:

"Examples of dlrect and predomlnant use of a motor vehlcLe io
farn production activlties which would render the vehLcle ellglble
for exemption are: clearLng fteLds for plantlng; carrylng seede'
fertll-Lzer and pestlcides to the fleLds fron the barns; brlnglng hay
or other feed to Llvestock ln the fieLds for feedLng; transportlng
llvestock between barns and fleLds; brlnglng hay or other feed to
livestock between farms operated by the saue indLvlduaL;
transporting gralns and crops fron fleLds to barns at harvest.

Examples of mot,or vehicle use whlch are not ellglbl-e for
exemptton are: plcklng up supplLes for farm at stores; deLlverlng
crops or livestock to market; travellng betlreen farms to check on
workersr cropg, llvestock and farn bulldl"ngs; transportlng fenclagr
wlre, etc., around farm to repalr fences. Predomlnant use ln

roductlon wlll rally be deternlned on a basls. Howeverr
Lon on o than a baslg be acce

substaotlatlon ls subnltt se of a datly 1og book whlch
ao
on i ts

actLvlties tLme spent on those actLvLtles would be
acceptable substantlatlon nethod. Each case w111 be declded
lndlvLdual rnerLt.r' (Emphasls added.)
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E. That, ln the preseot matter, annual nlLeage of petlttonerrs truck 18

not an accurate basis upoa whlch a deternlnatlon could properly be made as to

whether or not the saLd truck was predontnantly used la productloa

actlvlties. Petltionerrs credlble testlnony along wlth h1s calculatione

subnltted to the Audit Division by letter dated December 5, 1984, a su -ary of

whlch are set forth ln Flndlng of Fact "6", ggggg,, clearly lndlcate that the

1983 GMC truck, purchased on July 20, 1983, wag used dLreetLy and

predoutnantly ln the product,Lon for sale of tanglble personal property by

farnlng and, by vlrtue of the provtslons of sectlon 1115(a) (6) of the Tax Lawr

petltlonerts purchase thereof was exempt fron the lnposltl.on of State and

locaL sales tax.

F. That the peticlon of Ralph G. MltzeL ls granted and the sum of

$1,192.74 Ls to be refunded, together wlth such Lnterest ae Eay be lawful ly

owing.

DATED: Albany, New York STATE TN( COMMISSION

JAN 3 0 1987
PRESIDENT


