
STATE OF NEI{ YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t lon
of

Mil- t  Levln, Ltd.

for Redeterminatlon of a Deflciency or Revislon
of a Determlnation or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Per lod  9  /  L  I  77-5  |  3L  |  84 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an eupJ-oyee of the State Tax Conmissl-on, that he/she 1s over 18 years
of age, and that on the 27th day of August, 1987, he/she served the wlthln
notice of Decision by certlfied malJ- upon MiLt Levinn Ltd. the petitioner ln
the ril lthin proceedlng, by encloslng a true copy thereof in.a securely eealed
postpald lrrapper addressed as follows:

Mll t  Levln, Ltd.
35  Eas t  8 th  S t
New York, NY 10003

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post offlce under the excl-uslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the petl-tloner
hereln and that the address set forth on sal.d wrapper ls the last knolrn address
of the pet l t ioner.

Sworn to before me this
27th day of August,  L987.

to adninister oaths
pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

lIilt Levln, Ltd.

for Redetermlnatlon of a Deficlency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Per iod  9  /  I  177-5  l3L  /  84 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enpJ-oyee of the St,ate Tax Corrnnlssion, that he/she l-s over 18 yearg
of age, and that on the 27th d,ay of August, L987, he served the wlthln notlce
of Decislon by certlfied mall upon Melvin M. Steier, the representative of the
petitloner l-n the wlthln proceedlng, by encloslng a true copy thereof in a
securely seaLed postpaid wrapper addressed as follows:

Melvin M. Steier
Rt.  45, Northsid.e Plaza
Pomona, NY 10970

and by depositing same enclosed ln a postpaid properl-y addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representatlve
of the petitioner hereln and that the address set forth on saLd ltrapPer Ls the
last known address of the representatlve of the petltloner.

Sworn to before me this
27th day of August,  1987.

nister oat
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

August 27, L987

Milt  Levln, Ltd.
35  Eas t  8 th  S t .
New York, NY 10003

Gentlemen:

Please take notice of the Decision of the State Tax Comlsslon enclosed
herewLth.

You have now exhausted your rlght of revlew at the admlnistratLve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlew an
adverse declsion by the State Tax Commlsslon may be lnstltuted only under
Artlcle 78 of the CLvll Practlce Law and Rules, and must be co'r'menced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inqutrles concerning the computatlon of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bullding /19, State Campus
Albany, New York 12227
Phone # (518) 453-43OL

Very truly yourst,

STATE TAX COMMISSION

Taxlng Bureaurs Representatlve

Petl t loner t  s Representat lve:
Melvln M. Steler
Rt.  45, Northslde Plaza
Pomona, NY 10970

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the l{atter of the Petitlon

o f

MILT LEVIN, LTD.

for Revlslon of a Deterulnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 an'd 29
of the Tax Law for che Perlod September 1, L977
through May 31, 1984.

DECISION

Petl t ioner,  rYl1t Levln, Ltd.,  35 East 8th Street,  New York, NewYork

10003, flled a petltlon for revlslon of a deterulnatlon or for refund of sales

and use taxes under ArtlcLes 28 and 29 of the Tax Law for the perlod Septeuber 1'

L977 tlntough l4ay 31, 1984 (Fll-e No. 6L26L).

A hearlng was held before Arthur Johnson, Ileartng Offlcer, at the offlces

of the State Tax Commlsslon, Two World Trade Center, New York, New York, on

Apr1 l  29 ,  1987 a t  1 :15  P.M.  Pet l t loner  appeared by  Melv ln  M.  S te le r '  C .P.A.

The Audlt Dlvlslon appeared by John P. Dugan, Esq. (Gary Palqer, Esq., of

counse l ) .

ISSUE

tr'lhether the Audlt Divlslon properly estlnated petltl.on.rf s eales tax

llablllty for the audlt perlod.

FINDINGS OF FACT

1. During the audlt  per lodr pett t loner,  Ml l t  Levlo, Ltd.,  operated a

retat l  Eents clothlng store.

2. 0n Febnrary 20, 1985, as the result of a fleld audlt, the Autllt

Dlvlsion issued agalnst, petlttoner tlro notLces of detennlnatLon and denands for

payment of salee and use taxes due pursuant to Artlcles 28 and 29 of the Tax

Law. The flrst notlce covered the perlods: Septenber 1, 1977 thtough Novenber 30,
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L977; June 1, L978 through Novenber 30, 1978; March 1, 1979 through February 29,

1980; June l ,  1980 through August 31, 1980. I t  asserted a total  tax due for

those perlods of $33,637.L2 pLus penalty and lnterest. The second notlce ltag

for the perlod December 1, 1980 through May 31, 1984 and asserted a totaL tax

due of $36,877.92 plus penalty and tnterest.

3. Petltloner, bI lts president, executed tlro consents extendlng the

perlod of llnitatlon for assessroent of sales and use taxes under Artlcles 28

and 29 of the Tax Law. Togetherl they extended the perlod of llnltatlon for

the taxable perlod Deceuber 1, 1980 through February 28, 1982 to June 20, 1985.

4. At the coonenceulent of the audit, the audltor was told by petltlonertg

representattve that no books or records lrere avallable because they had been

subpoenaed by the "General Corporatlon Tax Unlt'r (a1so referred to as the

ttenforcement unlt"). When the audltor contacted the enforcement uolt, she ttas

lnforned that the subpoenaed records conslsted of 60 days worth of cash register

tapesr and sales recelpts generated by eash and credlt catd salee. No other

records had been obtalned pursuant to the subpoena.

5. Slnce the audltor was unable to obtaln adequate books and reeords to

verlfy petitlonerts reported sales, she estiuated taxable sales on the basls of

lnfornatlon available, ln thls case, lnformatlon supplted by the enforceuent

unit. The 60 day perlod for whlch sales recelpts were avallable conslsted of

60 non-consecutlve days, prlnarlly ln 1979 and 1980, but a few receipts from

L978, 1981 and 1982 were aLso lncluded. The gross recelpts for these 60 days

total led $43'764.49. AdJust lng for sales tax lncluded ln the gross f lgure, the

audltor calculated average dally taxable sales of $673.82. Thls flgure waa

uged to calcuLat,e taxable sales for the perlod December 1, 1980 through May 31,

1984 of $743,292.48. Reported taxable sales were subtracted fron thls amount
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to calculate addltlonal taxable saLes of $450,997.00, wlth a tax due on that

amount of $36 1877.92. At the same tlme, lt was deterulned that sales and use

tax returns had not been flled for elght sales tax quarters ln L977, L978, L979

and 1980. The results of the audlt were used to determlne sales taxes due for

these elght quarters as well.

6. At a Tax Appeals Bureau conference, petltloner establlshed that sales

tax returns had been flled for all perlods assessed, except those quarters

endlng November 30, 1978 and February 29, 1980. As a consequence' the Audlt

Dlvlslon agreed to cancel assressments for the followlng periods; September l,

1977 through Novenber 30, 1977; June 1.,  1978 through August 31'  1978; March I '

1979 chrough November 30, L979 and June 1, 1980 through August 31' 1980. In

addttlon, the Audit Dlvlslon conceded that total tax due for the perlods

September 1, 1978 through Novenber 30, 1978 and Decenber 1, 1979 through

February 29, 1980 should be reduced to $6,207.I2.

7. At hearingr petltloner offered no evldence. It protested the nodlfled

assessment on the ground that records of sales from a random slxty day perlod

could not accurately reflect taxable sales for a three year audlt perlod.

CONCLUSIONS OF LAW

A. That under sectlon 1135 of the Tax Law, every person required to

collecc tax ls also requLred to keep records of every sate and of all the

amounts pald, charged or due on that sale and of the tax payable on that sale.

Such records are to be avallable for lnspectlon and examlnatLon upon denand by

the Tax Co tlsslon and t,o be preserved for a perlod of three years (Tax Law

$1135). Where such records are not oade avallable, or where' uPon examlnation'

the records are deened lnsufflclent to verlfy taxable salesr the Audlt Divlslon

ls eopowered by Tax Law $ 1138(a) (1) to determlne the amount of tax due froo
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such lnfornatlon as may be aval1abLe; where necessary, che tax nay be estlnated

on the basis of external Lndlces. In the absence of the records requlred to be

kept under sectlon 1135, the Audit Dlvlslon nay select any audlt nethodology

reasonably calculated to reflect sales taxes due, and the taxpayer nust then

show the method of audlt or amount of tax assessed wa{r erroneous (Matter of

Carnlne Restaurant, Inc. v. State Tax Gonmn, 99 l0zd, 581). Exactness 1s not

requlred frou the audlt where petltlonerrs onn faulty recordkeeplng has prevented

lt (Matter of Mlchell. Contractlng Corp. v. New York State Tax Conmn, 109 AD2d

957). Inasmuch as petLtLoner presented no evldeoce of lts sales for the period

Deceuber 1, 1980 through May 31, 1984, the assessment for that perlod must be

upheld.

B. That the Auillt Divlslon has conceded that the assessment for the

perlod Septenber 1, 1977 through August 31, 1980 should be reduced to $6,207.L2

(see Ftnt l lng of Fact "6").

C. That the petltton of Mllt Levln, Ltd. ts granteil to the extent lndlcateil

by Conclusion of Law "8"; that the notices of determlnatlon and denands for

payment of sales and use taxes due issued on February 20, 1985 shall be nodLfleil

accordlngly; and that ln all respects, the petltlon ls ilenled.

DATED: Albany, New York STATE TN( CO.{MISSION

AUo 3 7 1987


