
STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Pet l t lon
o f

Michael Chernow Fanily Trust :

for Redeternination of a Deflciency or for :
Refund of New York State Personal Income Tax
under Artlcl-e 22 of the Tax Law and New York :
City Personal Income Tax under Chapter 46,
Title T of the Adninl-strative Code of the City :
of New York for the Fiscal Years Endlng June 30,
1980 and June 30 ,  1981.  :

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she Ls an employee of the State Tax Co'nmlsslon, that he/she ls over 18 years
of age, and that on the 25th day of June, L987, he/she served the wlthln notLce
of Declsion by certifled mall upon Mlchael Chernow FaniLy Trust the petitioner
ln the wlthln proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rrrapper addressed as follows:

Michael Chernow Fanily Trust
c/o Schapiro, I , I isan & Krassner,  P.C.
122 East 42nd St.
New York, NY 10168

and by deposi.ting same enclosed 1n a postpald properly addressed ltraPPer ln a
post offlce under the exclusive care and custody of the Unlted States Poetal
Service withln the State of New York.

That deponent further says that the said addressee ls the Petitioner
herein and that the address set forth on sald wrapper ls the Last known address
of the pet i t ioner.

Sworn to before me thls
25th d,ay of June, 1987.

to administer oat
pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
of

Michael- Chernow Fanlly Trust

for Redetermination of a Deflciency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Tltle T of the Adulnlstratlve Code of the City
of New York for the Fiscal- Years Endlng June 30,
1980 and June 30 ,  1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet 11. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 25th day of June, L987, he served the withln notl.ce of
Dectsion by certifled nall upon Gordon S. Oppenheiner, the representatlve of
the petitloner l-n the wlthin proceeding, b)r encloslng a true coPy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Gordon S. Oppenheimer
Schaplro, Wlsan, Krassner,  P.C.
L22 East 42nd St.
New York, NY 10168

and by depositing same encl-osed in a postpaid properl-y addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Posta1
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the rePresentatlve
of the petitloner hereln and that the address set forth on sald wraPPer ls the
last known address of the represent,atlve of the Petitioner.

Sworn to before me this
25th day of June, 1987.

u to ster oaths
pursuant to Tax Law sect lon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E I d  Y  O R K  L 2 2 2 7

June 25, 1987

l{lchael Chernow Fanlly Trust
c/o Schapiro, I ' l lsan & Krassner,  P.C.
122 East 42ni l  St.
New York, NY 10168

Gentlemen:

Please take notLce of the Decislon of the State Tax Coomlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 690 & 1312 of the Tax Law and Chaptet 46, Tltle T of
the AdnlnlstratLve Code of the Clty of New York' a proceedlng ln court to
revl-ew an adverse decision by the State Tax Corornlsslon nay be LnstltuEed only
under Artlcle 78 of the Clvll Practlce Law and Rules, and must be cooneaced ln
the Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths fron

the date of thls notice.

Inqulrles concernlng the computatton of tax due or refund aLlowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assesgment Reviert Unlt
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very trul| /oursr

STATE TAx COMMISSION

cc: Taxlng Bureaurs RepresentatLve

Petltloner I s Representatlve :
Gordon S. Oppenhelmer
Schaplro, Wisan, Krassner '  P.C.
L22 East 42nd St.
New York, NY 10f68



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

I.{ICITAEL CITERNOW FAI.TILY TRUST

for Redetermlnatlon of a Deflclency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Tltle T of the AdnLnlstratlve Code of the Clty
of New York for the Flscal- Years Endlng June 30,
1980 and June 30, 1981.

Petltioner' Mlchael Chernow Fanlly Trust, clo Schaplro, I,Ilsan & Kraesner,

P .C. ,  L22East .42nd St ree t ,  New York ,  New York  10168,  f l led  a  pe t l t l .on  fo r

redeteruinatlon of a deflcl.ency or for refund of New York State personal lncoue

tax under ArtlcLe 22 of the Tax Law and New York Clty personal lncome tax under

Chapter 46, TltLe T of the Admlnlstrative Code of the Clty of New York for the

the f lscal  years endlng June 30, 1980 and June 30, 1981 (Fl le No. 51203).

A hearing wae held before Allen Caplowaith, Ilearlng Offlcer, at the

offices of the State Tax Conmlssion, Two World Trade Center, New York, New York

on Octobet 28, 1986 at 10:45 A.M. Pet l t toner appeared by Gordon S. Oppenhetuer,

Esq. The Audtt Dlvlslon appeared by John P. Dugan, Esq. (Herbert Kamrass,

E B q . ,  o f  c o u n s e l ) .

ISSUE

DECISION

the trustees of

Federal adJusted

s  146-112 .0 (b )  (s ) .

Whether the full amount of the annual commlssions pald to

an tntervivos trust ls subJect, to the nodlficatlons lncreasLng

gross lncome under Tax Law S 612(b) (5) and Adnlnlstratlve Code
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FINDINGS OF FACT

1. PetltLoner' Mlchael Chernow Faolly Trust, ls an lntervlvos trust whlch

nas created by Mlchael Chernow on Octobet 27, L977.

2. Petltloner flled New York State lncome tax flduclary returns wlth Glty

of New York personal- lncome tax for the flscal years endlng June 30, 1980 and

June 30 ,  1981.

3. For the f tscal year ending June 30, 1980, pet l t loner deducted $8,235.32

ln f lduciary fees. For the f iscal  year endlng June 30, 1981, petLt ioner

deducted  $7 ,702.82  ln  f lduc la ry  fees  and $5 ,261.02  tn  a t ro rney  fees .

4. On August 26, 1983, the Audlt  Dlvls lon lssued a Statement of Audlt

Changes to petitioner whlch contalned the followlng explanatlon:

"Under  the  prov ls tons  o f  Sec t lon  6L2(b)  (5 ) ,  a  pLus  nod i f l ca-
tlon ls requlred for expenses pald or lncurred durlng the
taxable year for the productlon or collection of Lncome
whlch ls exeupt fron New York tax.

Modlf lcat lon for Exenpt Income - FlYlE 5/30/80

$ 6 1 , 1 6 6 . 0 4  U . S .  I n t .  O b l l g a r l o n / $ 9 0 , 4 1 1 . 0 8  T o t a l  I n c o m e  x
$8 '235.32  F lduc ia ry  Fees  =  $5 ,571.46  Mod l f l ca t ion .

F lY lE  6 /30 /8r

$  81 ,888.87  U.S.  In te res t  Ob l lgar lon /$125,769.20  Tota l
Incoue x  $12,963.84  F iduc tary  &  0 ther  Fees  =  $81440.81
Mocl l f  lcat lon.

Credit ts glven for an error ln computing the 2OZ of
one-half  of  net long tern capltal  galn uodlf lcat lon ($21,094.2O
x 207" x 507" = $2,109.42\.

Allowance ls made for Mlnlmun Income Tax Reductlon ae a
result  of  Personal Incooe Tax Increase. ' r

Additional New York Stace and New York Clty taxee totaltng $21330.64 were

asserted for the years aC lssue.
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5. On October 5, 1983, the Audit  Dlvis lon issued a Not lce of Def l .c lency

to petitloner for $2,330.64 Ln New York State and New York Clty lncome taxes

' fo r  the  years  1980 and 1981,  p lus  $650.33  1n  ln te res t ,  fo t  a  to ta l  o f  $2 ,980.97 .

6. Based on addltLonal documentary evldence subnltted ln connectlon wlth

the hearlngr the Audit DlvLston conceded that the attorney feeg of $5,261.02

deducted ln fiscaL year 1.981 should not have been included in the nodlflcatlon

and also agreed that sald attorney fees actual ly were $61900.00.1 I t  al-so

conceded that petltloner was entltled to a Tax Law $ 6L2(c) (10) nodlflcatlon

relatlng to expenses connected wlth FederalLy exempt lncoue subJect to New York

taxat l-on (e.9.,  out-of-state munlcLpal bonds).

7. The Audlt Dlvlslon clains that the aforementloned flduclary fees were

subJect to the nodlflcatlons lncreastng adJusted gross lncoue under Tax taw

$ 6f2(b)(5) and Adninlstrat lve Code $ T46-L12.0(b)(5).  Pet l t ioner concedes

that one-haLf of the flduclary fees were subJect to nodlflcation, as they were

payable out of lncouer but that the other half was payable out of prtnclpal and

thus not subJect to nodlflcatlon. Petl.tloner cites Surrogatets Court Procedure

Act $ 2309.3 ln support  of  l ts posl t ion.

CONCLUSIONS OF LAW

A. That CPLR S 8005 provldes that the trustee of an express lntervtvos

trust shall be entltled to commlssLons and allowance of expenses and compensatton

in the same manner and amount as set forth lu Arclcle 23 of the Surrogaters

Court Procedure Act for testamentary trustees.

The reason for rhls appears to be that the J-egaL expense was attrlbutable
to a Federal escate tax matter lnvolvlng the estate of the settLor of the
trust, for whlch expense petltloner nas llable. It ls noted that no lssue
as to the at,torney fees ls norr before thls Comnlsslon and we neither
approve nor dlsapprove the concesslons nade by the Audlt Dlvlsion.
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B. That durlng the years at issue, Surrogacerg Court Procedure Act

S 2309.2 provided, ln pert lnent part ,  that a trustee was ent l tLed to annual

co'nmisslons at the followtng rates:

" (a )  $7 .00  per  $1 ,000 or  na jo r  f rac t lon  thereo f  on  the
f i rs t  $300,000 o f  p r lnc lpa l .

(b )  $3 .75  per  $1 ,000 or  naJor  f rac t lon  thereo f  on  the  nex t
$500,000 of prtnelpal.

(c )  $2 .50  per  $1 ,000 or  naJor  f rac t lon  thereo f  on  a l l
addlt lonal pr lncipal. ' l

C. That durlng the years at issue, Surrogaters Court Proeedure Acc

$ 2309.3 provlded, in pert lnent part ,  as fol lows:

"3. Unless the wlLl otherwise expllcltly provides the
annual commlssions allowed by subdivlsLon 2 shall be
payable one-haLf fron the Lncome of the trust and
one-half fronn the prlnclpal of the trugt.rl

D. That Tax Law $ 612(b)(5) provtdes that the fol lowlng uodlf icat lon be

made to Federal  adjusted gross lncome:

"There shall be added to federaL adJusted gross lncoue:

* * *

"(5) Expenses pald or lncurred durlng the taxable year for
(1) the product lon or colLect ion of lncome which ls
exempt from tax under thls artlcLe' or (1i) the
management' conservatlon or malntenance of property
held for the productlon of such lncome to che
extent that such expenses . . .  are deduct lble ln
deternlnlng federal  adJusted gross lncome."

E. That charging one-haLf of the annual conmlssions to lncome and the

other half  to pr lnclpal,  as oandated by the Surrogatets Court  Procedure Act '

does not free the half whlch ls charged to prinelpal frorn modlflcatlon under

Tax  Law $  612(b)  (5 ) .  Whl le  subd lv ts lon  (1 )  o f  sec t lon  6L2(b)  (5 )  app l les  to

expenses dlrecrly related to the productlon or col-lection of tax exetrPt lncome,

subdlvislon (11) requlres modlflcatlon with respect to expenses pald or incurred

for the nanagement, conservation, or malntenance of property held for the
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productlon of such lncome. Here, the prlnclpal of the trust lras property held

for the productlon or collectLon of such lncone and one-half of the flduclary

fees constltuted expenses pald for lts management, conservatlon or malntenance.

Accordl.ngly, the full auount of annual cornmlsslens are lncludlble ln the

nodLf lcat lon.

F. That,  as conceded by the Audlt  Dlvis lon, the attorney fees of $5,26L.02

deducted for the ftscal year ending June 30, l98l are to be Lncreased co

$6,900.00  and wL l l  no t  be  lnc luded ln  the  sec tLon 6L2(b) (5 )  nod l f i ca t lon .

G. That wlth respect to sald sect lon 6L2(b) (5) nodlf lcat ion, that port lon

the fiducLary fees at,trtbutable to Lncome exempt from New York State Tax ts

be added ln the New York Fiduciary adjustment as |tother addltlonstt ln llne 3

Schedule 5 on each return.

H. That as conceded by the Audic Dlvlslon, that portlon of flduclary fees

attrlbutable to lnterest on state and local bonds issued by governments and

nunlclpalltles ln states other than New York ls to be subtracted ln the New

York f lduclary adJustnent as rrother subtract lons" on l lne 6 of Schedule 5'

pursuant  to  Tax  Law $  6L2(c)  (10) .

I .  T h a t  A d m l n l s t r a t i v e  C o d e  $ $  T 4 6 - 1 1 2 . 0 ( b ) ( 5 )  a n d  T 4 6 - 1 1 2 . 0 ( c ) ( 1 0 )

v l r tua l l y  iden t lca l  to  Tax  Law $S 612(b) (5 )  and 612(c) (10) .  Accord ing ly ,

New York Clty modif icat lons are to be adjusted to conforu to the State

modlf lcat ions.

o f

to

o f

are

the
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J. That except as granted in Coacluslons of Law ttF",

the petltion ls denled and the Notlce of Deflclency Lssued

otherwlse sustaLned.

DATED: Albany, New York STATE TN(

JUN 2 5 1e87

rl6rl 
, 

rrllil and rrlrl 
,

October  5,  1983,  le

COMMISSION


