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S T A T E  O F  N E I ^ T  Y O  R K
S T A T E  T A X  C 0 M I U I S S I 0 N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

l{.ay 29, L987

Joseph Skolnlk, Offlcer of
Merry TwLns Servlcenter, Inc.
clo 56L2 18th Avenue
Brookl-yn, New York IL204

Dear Mr. Skolnlk:

Please take notlce of the declslon of the State Tax Coumlsslon enclosed
herewLth.

You have now exhausted your rlght of revlew at the admlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revleril an
adverge declston by the State Tax Connlssion oay be lnstltuted only under
Artlcle 78 of the Clvll Practice Law and Rules, and nust be co'r'menced ln the
Supreue Court of the State of New York, Albany Gountyr wlthln 4 nonths frou the
date of thls not ice.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
wlth thLs declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatl.oa Bureau
Assessment Revlew Unlt
Bulldlng /i9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petl t loner rs Representat lve:
Isaac Sternheln
Isaac Sternhein & Co.
5612 18th Avenue
Brooklyn, NY 11204



STATE OF NEI,I YORK

STATE TAX COUMISSION

In the Matter of the Petltloa

of

UERRY TWINS SERVICENTER, INC.
AND MITCIIELL SKOLNIK, AS OFFICER

for Revtelon of a Deternlnaclon or for Refund
of Sales and Uee Taxes under Artlcles 28 and
29 of the Tax Law for the Perlods i{arch 1, L979
through November 30, f98f.

DECISION

Ia tbe Matter of the Petltlon

o f

JOSEPE SKoINIK, OFFICER OF
IIERRY TWINS SERVICET{TER, INC.

for Revl.sLon of a Determltratlon or for Refund
of Sales and Use Taxes under ArtLcles 28 and
29 of, the Tax Law for the Perlode l{arch 1, L979
through Noveuber 30, 1981.

PetLtloaErs, Merry Trrlns ServLcenter, Iac. aod Mitchell -Skolnlk as offlcer'

clo 56L2 18th Avenue, Brookllm, New York 11204, flled a pecltlon for revleion

of a determlnatlon or for refuud of eales and use Eaxes under Artlcles 28 aod

29 of the Tax Law for the pertod March 1, 1979 through Noveuber 30' 1981 (Ftle

Nos. 52781 and 52782).

Pettttoner, Joseph Skolnlk, offlcer of tterry Twlos Servlcenter, Inc., clo

5612 l8th Avenue, Brooklyn, New York 1L204, flled a petltlon for revlslon of a

determinattoo or for refuad of sales and use taxes under Artlcles 28 and 29 ot

the Tax Law for the pertod March 1, 1979 through Noveuber 30, 1981 (Flle No.

52783) .

A consolldated hearing was hel-d before Jean Corigllano, lleartng Offlcer,

at the offlces of the State Tax Coumlsslon, Two World Trade Center, New York,
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NewYorkr on January 28,1987 at 9:15 A.M., r l th addit lonal evldence to be

subalcted by February 28, L987. Petltlooers :rppeared by Isaac Sternhelu, CPA.

The Audtt Dlvlslon eppeared by John P. Dugan, Esg., (Patrlcla Brunbaugh, 88q.,

of counsel) .

rssuEs

I. Wtrether'che Audlt Dtvlslon properly estLnated tax due on

gasollne; tlres, batteries and acceesorles; and repalr servlces.

II. Whether petltloners, Joseph Skolnlk and Mltchell Skolnlk,

requlred to collect and pay sales and uee taxes on behalf of lierry

Servlcenter, Inc.

aalee of

were Persocs

Tw'LaE

FII{DINGS OF FACT

1. 0n .{arch 7, 1984, the Audic Dlvlston lseued to petltl.oner Merry Twlns

Servlcencef,, Inc. ('rMerry Tnlns'f) a Notlce of Deterulnaclon aod Deoand for

Paynent of Sales and Use Taxes Due for the perlod March 1, 1979 through Noveober 30,

1981, assert,ing salee and use t,axes due under Artlcles 28 aod 29 of the Tax Law

ln the amount of $55,606.37 plue penalty and lateregt. On tha saue date,

ldentlcal trottces were lssued co petltloners Joeeph Skol.nlk and Mltchell

Skolnlk' assertlng thelr personal llablllty as offlcers of Merry Twlns for the

taxes sald to be due fron the corporatlon.

2. As presldeng of I'Ierry Twlns, Joeeph Skololk execut,ed a serLes of seveo

consenta extendlng the perlod of ltultatlon for assessnent of saLes and use

taxes under Artlcles 28 and 29 of, the Tax Law for the period I'Iarch 1, L979

Chrough Novenber 30, l-980 to March 20, 1984.

3. Durlng the audlc perlod, Merry Twlns operated a gasollne statlon whlch

sold gas, oi l  and clres, battertes and accessorles ("TBA");  perforoed State

lnspectlons; perforned nechanlcal repalr work and dld bodywork on autoooblles.
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4. Before beglnnlng aa exaolnatlon of Merry Tnlnst books and recordsr the

audttor obtalned a Retaller Infornatlon Sheet frou Prtde 011 Corporatlon

(rrPrlde'r), showlng Merry Twlns as one of Pridets cugtouers.

5. Upon requeet, Merry Twtns provlded the followlag books and records for

audLt: State saleg Cax returuE, StaBe and Federal lncoue tax returnsr E cash.

recelpcs Journal, soae sales and purchase involceg, a check dl.ebursemengs

JournaL, a general ledger and sooe resale and exeopt organlzatlon certtfLcatEs.

6. The audLtor revtewed ltery Twtns t books asd records aod fouad purchaees

of Texaco gasoline frou Jal 01.1 Corporation, buc no purchases of gasolLne froq

Prlde. Consequeotly, the auditor deeoed Merry Twtasr books and records taadaquate

to verlfy taxable sales, aad she proeeeded to esttnate sales and usa taxes due

oo che basis of inforuatloa available. The audlt procedure utlllzed le outllned

below.

(a) Audl.ted gaeollne ealeg

Texaco gasollue purchases were obtalned frou Jal 011 Corporatlon.
The audltor lrent to Prlde's buglness offlce and traasctlbed
froo lts books the total number of galloae of gasol{ne purchased
by Merry Tnlns frou Prlde. TotaL gallons of Pride and Texaco
gasoline were uultlplled by the scatewlde average gasollne
selllng prlce as determlned by an Audl.t Dlvislon survey. Thls
resulted ln audlted gasol lne sales of $778'475.00.

(b) Audlted sales of motor o11 and TBA

The audltor obtalned Merry Twlngt total purchases of Eotor o11
and TBA fron lts cash dlsbursenents Journal. She segregated
the purchases tcto three eategorLes: (1) parts,  acceggorteg
and o11; (2) tireg and batteries; and (3) bodywork. She then
estlnated tocal gross sales ln each category through che
fol lowing steps:

(t) Ustng tlerry Twinsr purchase and sales lnvolces for
the perlod Decenber 1, 1980 through Februaty 28,
1981, the audltor coaputed che followlng average
narkups:

Partsr €rcc€eeorles and oLL I42.272
Tlres and batter ies 48.877"
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(11) Merry Trrlns also perforued bodywork on cars. Its
ealee tnvolcea ltere not suffLcleotly detalled to
enable the audl.tor to categorlze and uark up the
varlous Daterlals used; therefore, she surveyed
slnLlar audlts in her dl.scrlct officers flles and
on that basls Esttnaced a uarkup of 150 Percent
on all oatertals used tn bodnrork.

(flf) Total purchases ln all categorles were reduced by
three percent co allor for pllferage.

(tv) The audLted uarkuptt were applled to the adJusted
total purchases !o calculate audtted grosg salee of
$ 1 , 168, 642.00 .

(c) Nontaxable sales

Uslng sales lnvolces for the perlods Deceuber l, 1980 through
February 28, 1981 and Juoe 1, 1979 through Auguet 31'  1979' ghe

audltor perforned a tesc of llerry Twlner claiaed aoataxabLe
sales.

(1) Merry Trlnst claloed oontaxable sales consleted of
sales for resale, eales to exemPt organlzatlocar
State lnspecclons and exctse taxes lncluded ln the

- selllng prtce of Texaco gasollne. Slnce Dlerry Twtns
reported no gales of Prlde gasollne, no allowaoce
was uade for exclse taxea related to those sales
Ln thts portlon of the audlt

(11) The audltor nas able to vertfy 38.373 percent of
Merry Twinsf clalned nootaxable gales for the cest
perlods. That percentage ltas applled to lderry
Twinsr clalued nontaxable sales for the audlt perlod
to arrl.ve at audlted nontaxable sales of, $225,558.00.
The audLtor added $10,740.00 to chac anount' rePre-
senting nootaxable exclge caxes locluded ln the
selllng prlce of the Prl.de gasoltne, to decerolne
tocal audited nontexable sales of $236'398.00.

(d) 0ther sales

Merry Twlns ceased dolng business tn the
At that tlme, alL lnventory and physLcal
Sales taxes'of,  $21237.84 lrere aEsessed on
assets .

Lat ter  par t  o f  1981.
assees were sold.

the sale of these

7. After perfonnl.ng the above audlE work, the audltor calculated addltional

taxable sales as follows:
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AudLted taxable sales
Reported taxable saleg
Additlonal taxable sales

8. The audLtor determlned thac

due on these addltlonatr taxable sales

of $21237.84 was aesessed on sales of

the busineea was closed. Thus, Ilerry

detern lned to  be $55r606.37.
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Total Gross Sales
T.B.A. '  o11 and bodywork
Gasollne sales
Total grossr sales

Noncaxable sales

$1 ,168 ,642 .00
778,475 .OO

$T;ea-iimo
(236 ,398  .00 )

$1 ,710 ,719 .00
(  I  , 043  ,839  .00 )
$  566 ,880 .00

saLes tax in the amount of $53,368.53 was

of $666,880.00. In addlt loo, a sales tax

lnventory and phyalcal assets at che clue

Twlnsr total saleg tax lLablllty wae

9. In deterulnlng the dollar amount of l{erry Trrtusr parts purchases for

the audlt perlod, the audltor lncLuded payoents ln the aoount of $105'019.00

made to K.lng Bear Eaterpriseg, Inc. ("Kl.ng Bearil). A franchlse agreement

between Merry Twins and Klng Bear substanttaces that $38,000.00 of those tocal

pa)roeots were for franchlse and advertlelng feea, rather than parts.

10. The Klng Bear franchLge agreement was slgned by Joseph Skolnik oo

behalf of Merry Twins on August 18, L977 (approxioately 18 noache before the

first audle perlod under consideratlon).

11. Joaeph Skolnlk was a shareholder and presldent of Merry Twlns. IIe

cLalned uot to reoepber the exteoc of hls ehareholdlng; howev6r, the record

indlcates that he held approxluately 50 percent of the corporate ehares.

I{trlle servlng as an offlcer of Merry Twlos, Joseph Skolnlk was eelf-euployed in

the real eetate buslness. tle sas not actlve ln the day-to-day oPeratlong of

the statlon. Joseph S-tcolnlk was authotlzed to and did wrtce checks on Merry

TwLns t corporat,e aeeount.

L2. Mltchell SkoLnlk was the secretary of Merry TwLns. IIe norked at the

gas statlon perforulng a varLety of gasks (puuplng gag, tal-klng co cuscooers'
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wrltlag rork orders), but ha clalned to have had no uanagerlal control over lEg

operatlons. Mltchell Skolnlk slgned at least three sales tax returos on behalf

of t[iarry Twlns. On two of thoee retuf,ns, hts tLtle 1g shoro as "bookke€p€rrrl

and oo ghe other lt ls shotru as rrsecretary'r. lle also stgned checks on Merry

Twinst corporate account. Ic ls Mltchell Skolnlkrs posltlon that he slgned checks

and tax returns nerely as a aatter of convenlence when none of the other

offlcers were presenc to do so

13. lfltchell Skolnlk asserted chat he became an offlcer of Merry Twlns ln

Noveober of 1979 and severed hls ties rrlth the corporatlon sonetlue before

Noveuber of 1981. 0n January 15, Lg82, Mltchell Skolnlk slgned a Corporation

Franchlse Tax Report for the year 1980 on behalf of Merry Twlns.

14. Petltloners denled that Merry Twlns had ever purchased gasollne froo

Prtde and suggested Ehat the audltor had erroneously transcribed purchaee

records pertalnlng to a dlfferent corporatlon.

coNctusroNs oF tA['I

A. Thac Lnasuuch as petlcLonere dld not lnEroduce credlble evldence to

the cootraryr it ts concluded that Merry Twlns dld purchase gasollne fron

Pr lde .

B. That ln Ltght of the fact that Merry TwLnst purchases from Prlde rere

not refleeted on lts books aud recordg, the audltor Justlflably concluded thet

those books and records were lnadequate to verify Merry Twlnet reporced taxable

sales. l{trere the taxpayer's records are properly deeued lnadequate' as they

were here, the Audtt  Dl.v ls lon Ls requlred by Tax Law S 1138(a)(1) to deterolne

the aoounc of tax due froo such inforoatlon as Eay be aval1able. Any audic

nethodology reasonably calculated to reflect the sales taxes due nay be utlllzed

by the Audlt Dlvlslon, and uhe taxpayer nust then show that the oethod of audtt
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erroneous (Carn{ne Restaurant' Inc. v. State Tax

C. That the audlt oethodology enployed here was reaaonably calculated to

reflect the taxes due. Ilowever, petltloaers have establlshed thet Merry Twlnsr

parts purchases for the audlt perlod were overstaged la che anouot of $38,000.00.

!{erry Twtnst tax llabtllty w111 be recalcuLated by reduclng lts purchases of

parts,  accesrsorles and o11 by $38,000.00 and applylng a narkup of L42.27

percent to the resultlog aoount. Petltlonera have produced no other evLdence

to support aa adJustoent of the audlc results.

D. Thac sectlon 1133(a) of the Tax Law inposes personal llablllty for

taxes requtred to be collected under Arttcle 28 upon a person requlred to collect

such tax. A person required co collect guch tax ls deflned as ttany offtcer,

dlreccor

enployee

or

1s

eoployee of a corporatlon... who ae euch offlcer, dlrector or

under a duty to act for such corporatlor... ln cooplytng wlch aoy

requlremeat of [Art icle 281'r (Tax Law $ 1131tl l) .  Pert laeat lnqulr les in

deterntnLng whether a person has such a duty to acc for the corporatlon tnclude,

tnter alla, authotlzatton to slgn the corporate cax return, respooslblllty for

manageuent or ualatenance of the corporate books, authorlzatlon to hlre or flre

e o p 1 o y e e s , a n d b e a e f 1 t s t h e o f f 1 c e r r e c e 1 v e d f r o o t h e c o r p o r a t e P r o f 1 t g ( @

v. State Tax Connlsslon, 507 MfS2d 536). NeLther Joseph Skolnlk nor [tltchell

Skolatk has establl.shed that he lras not a persoc requlred to coll.ect tax under

Article 28. Joseph Skolnlk (1) was a flfty percent shareholder of Merry

Twlos, (2) was authotlzed to and dld execute legally blndlng agreements on

behalf of the corporatlon, and (3) adnltted to belng an authorlzed signatory

on the corporate accounts. Mltchell Skolnlk (1) lras ao authorlzed slgnacory on

the corporate accounts, (2) actually slgned corporate checks, and (3) slgned



a
a

3

-8-

sales and usre tax returns subultted on behalf of Merry Twlos. Inasruch as

Mltchell Skolalk presented ao docuuentary evideoce showLng Che exact date when

his assoclatlon lrlth the corporatlon began, lc ls coacluded that he ltaa a

respoaslble offlcer or employee throughout the audLt pertod. Peclttoneret

simple denial of responslblllty for the corporacloafs flaanclaL affalrs 1g not

EufflclEnt to absolve them of such responslblltty.

E. That the pettglon of Merry Tlrlns Servlceoter' Inc. and Mitchell

Skoluik, as offl.cer, ls granted to che exteat lndlcated ln Concluslon of Law

"C"; that the aotlces of decernLnatlon and demaods for payoent of sales and uee

taxes due Lssued on l[arch 7, 1984 shall be nodlfied accordlagly; aad that ln

all other respectsr the petltlon ls denled.

F. Thac the pegltloa of Joseph Skolnlk te graoted to the extetrt ladlcated

ln Concluelon of Law'rC'r; that Eh€ Noclce of Deternlnatlon and Deuand for

Payneot of Sales aad Use Taxes Due lssued March 7, 1984 sha11 be uodl,fled

accordingly; and that 1o all other

DATED: Albeny, New York

respects, the petltlou ie denled.

STATE TAX CO.IOESSION

MAY 2 I 1987


