
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Merry Twins Servicenter, Inc.
and Mitchell Skolnick, as Offlcer

for Revislon of a DetermLnatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Periods March I, L979
through Novenber 30, 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connnlssion, that he/she ls over 18 yearg
of age, and that on the 29th day of !lay, L987, he/she served the wlthin notice
of decision by certlfled mall upon Merry Twins Servlcenter, Inc. r and Mltchell
SkoLnick, as Officer the petitioner ln the wlthln proceedLng, bI encloeLng a
true copy thereof ln a securel-y seal-ed postpaid wrapper addressed as follows:

Merry Twlns Servlcenter, Inc.
and Mitchel l  Skolnick, as Off lcer
c/o 5612 18th Avenue
Brooklyn, NY LL204

and by depositLng same encLosed ln a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the petltioner
herein and that the address set forth on sald trapper ls the last knordrl address
of  the  pe t i t ioner .

Sworn to before me this
29th day of l"Iay, L987.

ter oat
pursuant to Tax Law section I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Joseph Skol-nik,  Off icer of
Merry Twlns Servlcenter, Inc.

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Periods March 1, L979
through November 30, 198f.

AFFIDAVIT OF UAILING

State of New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlsslon, that he/she ls over 18 yeare
of age, and that on the 29th day of May, L987, he/she served the lrithln notlce
of declslon by certified mail upon Joseph Skolnlk, Officer of, Merry Twins
Servicenter, Inc. the petitioner in the withln proceedlng, by encloslng a true
copy thereof in a securely sealed postpald wrapper addressed as follolts:

Joseph Skolnik,  Off icer of
Merry Twins Servicenter, Inc.
clo 5612 18th Avenue
Brooklyn, New York IL204

and by deposlt,ing same enclosed in a postpaid properl-y addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the Petitioner
herein and that the address set, forth on said rdrapper ls the last known address
of the pet i t ioner.

Sworn to before ne this
29th day of May, L987.

inister oa
pursuant to Tax Law section I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon
o f

Merry Twins Servicenter, Inc.
and Mltchell Skolnick, as OffLcer

for Revision of a Deternlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Ta:r Law for the Perlods March 1, 1979
through November 30, 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmisslon, that he/she is over 18 yearg
of age, and that on the 29th day of !Iay, 1987, he served the lrlthin notice of
decision by certifLed nall upon Isaac Sternhein, the representatlve of the
petitLoner ln the withln proceedlng, by encLosing a true copy thereof in a
securely sealed postpaJ-d r^rrapper addressed as follows:

Isaac SternheLn
Isaac Sternhel-m & Co.
5612 18 th  Ave.
Brookl-yn, NY LL204

and by depositlng same enclosed 1n a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the rePresentative
of the petltioner herein and that the address set forth on sald wraPper ls the
last known address of the representative of the petitioner.

Sworn to before me this
29th day of May, L987.

ster oat
pursuant to Tax Law sectlon 174



STATE 0F NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
of

Joseph Skolnik,  Off icer of
Merry Twins Servicenter, Inc.

for Revislon of a Determination or for Refund
of Sales and Use Taxes under ArticLes 28 and
29 of the Tax Law for the Periods March I, L979
through November 30, 1981.

AFFIDAVIT OF MAILINC

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she Ls an enployee of the State Tax Conmlsslon, that he/she is over 18 years
of ager and that on the 29th day of May, L987, he served the nithln notlce of
decislon by certifled mall upon Isaac Sternheln, the representative of the
petltloner ln the within proceedlng, bI encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Isaac Sternheim
Isaac Sternhelm & Co.
5612 18th Avenue
Brooklyn, NY IL204

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Poetal
Service wlthln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitLoner hereln and that the address set forth on sald lrrapper l-s the
last known address of the representatLve of the pet i t loner.

Sworn to before me t,his
29th day of May, 1987.

ter oa
pursuant to Tax Law sectlon L74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

tlay 29, L987

Merry Twins Servlcenter, Inc.
and MLtchell Skolnlck, as Offlcer
e/o 5612 L8th Avenue
Brooklyn, NY LL204

Gentlemen:

Please take notlce of the declslon of the State Tax Connlssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revielr an
adverse declslon by the State Tax Conrmlsslon may be Lnstltuted only under
Arttcle 78 of the Clvll Practlce Law and Rules, and must be coumenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months frou the
date of thls not lce.

Inqutrles concernlng the computatlon of tax due or refund alLowed in accordance
with thls decLslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt EvaluatLon Bureau
Assessment Revlew Unlt
Bullding #9, Stace Caupus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representatlve

Petttloner I s Representattve :
Isaac Sternhelm
Isaac Sternhelm & Co.
5612 18 th  Ave.
Brooklyn, NY 11204



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NE I {  YORK L2227

ttay 29, L987

Joseph Skolnlk, Officer of
Merry Twlns Servlcenter' Inc.
clo 56L2 18th Avenue
Brooklyn, New York 11204

Dear Mr. Skolnlk:

Please take notlce of the declslon of the State Tax Conmission enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnLnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse declsion by the State Tax Cornrnisston uay be lnetltuted only under
Artlcle 78 of the Clvll Practlce Law aad Rules, and must be cornnenced ln the
Suprene Court of the State of New Yorkr Albany Countyr wlthln 4 uonths fron the
date of thls not lce.

Inqulries concernlng the computatlon of tax due or refund allowed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Caupus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Represeotatlve

Petltloner t s Representattve :
Isaac Sternhelm
Isaac Sternheln & Co.
5612 18th Avenue
Brooklyn, NY 11204
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STATE OF NE!il YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

MERRY TWINS SERVICENTER, INC.
AI{D MITCHELL SKOLNIK, AS OFFICER

for Revtsion of a DeternLnatl-on or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Pertods March l, 1979
through November 30, 1981.

DECISION

In the Matter of the Petltlon

o f

JOSEPII SKOLNIK, OFFICER OF
MERRY TWINS SERVICENTER, INC.

for Revtsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Pertods March I, L979
through November 30, 1981.

Petltionera, Merry Twlns Servlcenter, Inc. and Mltchell Skolnlk ae offlcer'

elo 5612 18th Avenue, Brooklyn, New York 1 L204, ftled a petltlon for revlelon

of a deEermlnatlon or for refund of sales and use taxes under Artlcles 28 and

29 of the Tax Law for the parlod March 1, L979 through Novenber 30, 1981 (Flle

Nos. 5278I and 52782).

PetLcloner, Joseph Skolntk, offlcer of Merry Twlns Servtcenter, Inc., clo

5612 18th Avenue, Brooklyn, New York 1L204, f l led a pet l t lon for revisloa of a

deterntnatlon or for refuad of sales and use taxea under Arttcles 28 aad 29 of

the Tax Law for the perlod lvlarch 1, 1979 through Novenber 30, 1981 (Flle No.

52783) .

A consolldated hearing was held before Jean Corigllano, Ilearlng Offlcer'

at the offlces of the State Tax Commlsslon, Two tlorld Trade Center, New York,
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New York, on Januarl  28, L987 at 9:15 A.M.r wlth addlt lonal-  evidence to be

subrnltted by Februaty 28, L987. PetltLoners appeared by Isaac Sternheln' CPA.

The Audlt  Dlvis lon appeared by John P. Dugan, Esq.r (Patr lc la Brumbaugh, Esq.e

o f  counse l ) .

ISSUES

I. Whether the Audl.t Dlvlslon properly estlnated tax due on eales of

gasol lne; t i res, batter ies and accessorl .es; and repalr  servlces.

II. Whether petltloners, Joseph Skolnlk and Mltchell Skolnik, were persons

requlred to cotl-ect and pay sales and use taxes on behalf of Merry Twlns

Servicenter,  Inc.

FINDINGS OF FACT

1. On r{arch 7, 1984, the Audit Dlvlslon Lssued to petltloner Merry Twlns

Servtcenter, Inc. ("Merry Twlns") a Notlce of Deternlnatlon and Demand for

Payuent of Sales and Use Taxes Due for the period March 1, 1979 through Novenber 30,

1981' asserting sales and use taxes due under Articles 28 and 29 of the Tax Law

ln the amount of $55,606.37 plus penal- ty and lnterest.  On the same date,

ldentical notlces were issued to petltloners Joseph SkoLntk and MltcheLL

Skolnlk, assertlng thelr personal llablllty as officers of Merry Twlns for the

taxes sald to be due fron the corporatlon.

2. As president of Merry Twins, Joseph Skolnlk executed a serles of seven

consents extendlng the period of llmltatlon for assessoent of saLes and use

taxes under Artlcles 28 and 29 of. the Tax Law for the perlod March I, L979

through November 30, 1980 to March 20, 1984.

3. Durlng the audit perlod, Merry Twl.ns operated a gasollne statLoo which

sold gas'  o11 and t l res, batter les and accessories ("TBA");  perforned State

lnspections; performed mechanlcaL repalr work and dld bodywork on autonoblles.
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4. Before beglnnlng an examinatlon of Merry Twlnst books and records, the

audltor obtalned a Retaller Informatlon Sheet fron Prlde OlL Corporatlon

(rtPrlderr), showing Merry Twlns ae one of Prldetg cugtomers.

5. Upon request, Merry Twlns provided the followlng books and records for

audLt: State sales tax returns, State and Federal lncome tax returns, a cagh

recelpts Journal, sonne sales and purchase lnvolces, a check dlsburseoents

journal, a general ledger and sone resale and exenpt organizatlon certtflcates.

6. The audltor revLewed Merry Twlns' books and records and found purchases

of Texaco gasoJ.lne fron Jal 011 Corporatlon, but no purchases of gaeoLine from

Pride. Consequently, the audltor deeued Merry Twlnsr books and records lnadequate

to verl.fy taxable sales, and she proceeded to estimate sates and use taxes due

on the basls of lnfornatLon avallable. The audlt procedure util-lzed ts outllned

bel-ow.

(a) AudLted gasollne sales

Texaco gasoLlne purchases were obtalned fron Jal 011 Corporatlon.
The audltor rrent to Prlders busLness office and transcribed
froo Lts books the total number of gallons of gasolLne purchased
by Merry Twlns frorn Prlde. Total gallons of Prlde and Texaco
gasoline were multlpLled by the statewlde average gasoline
selllng prlee as determlned by an Audlt Divlslon survey. Thls
resu l ted  ln  aud i ted  gaso lLne sa les  o f  $778,475.00 .

(b) Audtted sales of motor o11 and TBA

The auclltor obtalned Merry Twlns' total purchases of notor o11
and TBA frorn lts cash disburseoents journal. She segregated
the purchases into three categorl .es: (1) parts,  accessortes
and oi l ;  (2) t l res and batter les; and (3) bodywork. She then
esttnated total gross sales ln each category through the
fol lowl.ng steps:

(1) Uslng Merry TwLns I purchase and sales lnvotces for
the perlod Decenber 1, 1980 through February 28,
1981, the audltor computed the followlng average
markups:

Parts,  accessorles and oIL L42.277"
Tlres and batter ies 48.877.
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(11) Merry Twlns also perforned bodywork on cars. Its
sales lnvolces ltere not sufflclently detalled to
enable the audLtot to categorlze and nark up the
varlous materlals used; therefore, ghe surveyed
slmllar audlts Ln her dlstrlct officers files and
on that basls estlmated a uarkup of 150 Percent
on alL naterlals used in bodywork.

(fil) Total purchases ln all categorles ltere reduced by
three percent to al1ow for pll-ferage.

(1v) The audlted narkups nere appLled to the adJusted
total purchases to calculate audlted gross sales of
$ 1 , 1 6 8 , 6 4 2 . 0 O ,

(c) Noncaxable sales

Uslng saLes involces for the perlods December 1, 1980 through
February 28, 1981 and June 1, 1979 through August 31, 1979' the
audltor perforned a t,est of Merry Twl.ns I clalmed nontaxable
sales.

(f) Merry Twinst claimed nontaxable sales consleted of
sales for resale, saLes to exempt organtzatlongr
State lnspecttons and exclge taxes lncluded ln the
seIllng prlce of Texaco gasoline. Slnce Merry Twlns
reported no sales of Prlde gasollne, no allonance
was made for excise taxes reLated to those sales
ln ttrls portlon of the audlt,

(11) The audltor nas able to ver l fy 38.373 percent of
Merry Twinsf cLalned nontaxable sales for the teet
perlods. That percentage was appLled to Merry
Twlnsr claloed nontaxable sales for the audlt perlod
to arr lve at audited nontaxabl-e sales of $225,658.00.
The audltor added $10,740.00 to that amount '  repre-
sentlng nontaxable excise taxes lncluded Ln the
selltng prlce of the Prlde gasollne' to determlne
total  audlted nontaxable eaLes of $236,398.00.

(d) Other sales

Merry Twins ceased doLng buslness ln the latter part of 1981.
At that tlmer all lnventory and physlcal assets were sold.
Sales taxes of $2 1237.84 lrere assessed on the sale of these
a s s e t s .

7. After performlng the above audlt work, the audltor calculated

taxable sales as fol lows:

addltlonal



Audltecl taxable sales
Reported taxable sales
Addltlonal taxable sales

8. The audltor determlned that

due on these addltlonal taxable sales

o f  $2 ,237.84  was assessed on  sa les  o f

the buslness was closed. Thus, Merry

detern lned ro  be  $55,606.37 .

-)-

Total  Gross Sales
T.B.A. ,  o11 and bodywork
Gasollne sales
Total  gross sales

Nontaxabl-e saLes

$1 ,168 ,642 .00
778 ,475  .00

$ r ,947 ,117 .00
(236 ,398 .00 )

$T7Td'78d=0
(  1  , 043 ,839  .00 )
$  666 ,880 .00

sales tax tn the amount of $53,368.53 was

of  $666,880.00 .  In  add l t lon '  a  sa les  tax

inventory and physlcal assets at the tloe

Twlns I total sales tax llablllty was

9. In determinlng the dollar amount of Merry TwLns t parts purchases for

the audit  per iod, the audltor lncluded paynents ln the amount of $1051019.00

made to Klng Bear EnterprLses, Inc. (rrKlng Bear"), A franchise agreenent

between Merry Twtns and Klng Bear substant lates that $38,000.00 of those total

payments were for franchlse and advertislng fees, rather than parts.

10. The Klng Bear franchlse agreeoent was signed by Joseph Skolnlk on

behalf of Merry Twlns on August 18, L977 (approxlnately 18 months before the

fLrst audlt  per iod under conslderat lon).

11. Joseph Skolnik nas a shareholder and presldent of Merry Twl.ns. Ile

clalmed not to remember the extent of hls shareholdlng; however, the record

lndlcates thac he held approxLnately 50 percent of the corporate ehares.

Whlle servlng as an officer of Merry Twlns, Joseph Skolnlk was self-enployed ln

the real estate buslness. IIe was not actlve 1n the day-to-day operatlons of

the station. Joseph Skolnlk was authottzed to and did wrlte checks on Merry

Twlnst corporate aceount.

L2. Mitchell Skolnik was the secretary of Merry Twlns. IIe worked ac the

gas statlon perforning a varlety of tasks (punplng gas, talking to custotrers,
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wrltlng work orders), but, he clalned to have had no nanagertal control over ltg

operatlons. MltcheLl Skolnlk slgned at l-east three sal-es tax returns on behalf

of Merry Twins. 0n two of those returns, hls tltle ts showrl as "bookkeeper",

and on the other lt ls sholrn as "secretaryrf. He also slgned checks on Merry

Twlns' corporate account. It ls Mitchell SkolnLkts positlon that he slgaed checks

and tax returns nerely as a matter of convenlence when none of the other

off icers nere present to do so.

13. Mltchell Skolnik asserted that he became an officer of Merry Twlns 1o

Noveuber of L979 and severed hls tles wlth the corporatlon sonetlme before

Noveuber of 1981. On January 15, Lg82, Mltchell Skolnlk signed a Corporatton

Franchise Tax Report for the year 1980 on behalf of Merry Twlns.

14. Petltloners denled that Merry TwLns had ever purchased gasollne fron

Pride and suggested that the audltor had erroneously transcrlbed purchase

records pertalnLng to a dl f ferent corporatLon.

CONCTUSIONS OF LAW

A. That lnasmuch as petltioners dld not lntroduce credlble evldence to

the contrary, lt Ls concluded that Merry Twlns dld purchase gasoline from

Pr lde .

B. That ln llght of the fact that Merry Twlns' purchases from Prlde were

not refLected on l ts books and records, the audltor Just l f iably concluded that

those books and records were lnadequate to verlfy Merry Twlnsr reported taxable

sales. Where the taxpayerts records are properly deened lnadequate, as they

were here, the Audlt  Divis lon Ls requlred by Tax Law S 1f38(a) (1) to deternlne

the amount of tax due from such lnformatlon as oay be avalLable. Any audlt

nethodology reasonably calcuLated to reflect the sales taxes due nay be utlllzed

by the Audlt Dlvlslon, and the taxpayer must then show that the nethod of audlt
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or amount of tax assessed was erroneous (Carnlne Restaurant, Inc. v. State Tax

Coumlss lon ,  99  LDzd 581) .

C. That the audlt nethodology enployed here waa rea€ronably calculated to

reflect the taxes due. Ilowever, petltloners have establlshed that Merry Twlnst

parts purchases for the audlt  per lod were overstated in the amount of $38,000.00.

Merry Twtnst tax llabtllty w111 be recalculated by reducLng lts purchases of

parts,  accessorLes and o1L by $38,000.00 and applying a markup of L42.27

percent to the resuttlng amount. Petltloners have produced no other evldence

to support an adJustment of the audlt results.

D. That sectton 1133(a) of the Tax Law lnposes peraonal Llabl l l ty for

taxes required to be collected under Artlcle 28 upon a person requlred to collect

such tax. A person requlred to col lect such tax ls def lned as "aoy off lcer '

dtrector or employee of a corporat lon.. .  who as such off lcer,  dlrector or

employee ls under a duty to act for such corporat lon.. .  ln complylng wlth any

requlrement of [Art lc le 28] ' r  (Tax Law $ 1131[1]) .  Pert lnent inqulr tes ln

deterrnlntng whether a person has such a duty to act, for the corporatlon Lnclude'

lqter aliq, authorlzatlon to slgn the corporate tax return, responslblllty for

management or matntenance of the corporate books, authorlzatLot to hlre or flre

empl-oyees, and beneflts the offlcer recelved fron the corporate profits (Blodnlck

v. State Tax Connlssiql l ,  507 NYS2d 536).  Nelther Joseph Skolntk nor Mltchel l

Skolnlk has establlshed that he was not a person requtred to collect tax under

Article 28. Joseph Skolnlk (1) lras a fifty percent sharehol-der of Merry

Twins, (2) was authottzed to and dld execute legally blnding agreements on

behalf of the corporatlon, and (3) adnltted to belng an authorlzed slgoatory

on the corporate accounts. Mltchell Skolnlk (1) nasr an authorlzed slgnacory on

the corporate accounts, (2) actuaLly slgned corporate checks, and (3) slgoed
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sales and use tax returns submttted on behaLf of Merry Twlns. Inasuuch as

Mitchell Skolnlk present,ed no docuuentary evldence showing the exact date when

hls assoctatlon wlth the corporatlon began, lt ts concluded that he was a

responslble offlcer or euployee throughout the audlt perlod. Petltionerer

slnple denlal of responslblllty for the corporatlon's flnanclal affalrs ie not

sufflclent to absolve theu of such responslblt ity.

E. That the petitlon of Merry Twlns Servicenter, Inc. and Mltchell

Skolnlk, as offlcer, Ls granted to the extent lndlcated ln Conclusl.on of Lart

'rC"; that the notlces of deternlnatlon and demands for payment of sales and uee

taxes due lssued on March 7, 1984 shalL be nodlfled accordlngly; and that ln

al l  other respects, the pet l t lon is denled.

F. That the petltlon of Joseph Skolnlk ls granted to the extetrt lndicated

in Concluslon of Law rrC'r; that the Notlce of DeternLnatlon and Demand for

Payment of Sales and Use Taxes Due lssued March 7, 1984 shall be nodlfled

accordlngLy; and that ln alL other respects, the petltlon ls denled.

DATED: Albany, New York STATE TAX COMMISSION

MAY I I 1987
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rA-36 (e/76) SEate  o f  New York  -  Depar tmenE o f  Taxat ton  and F lnance
Tax Appea ls  Bureau

*

REQUEST FOR BETTER ADDREEJS

Date  o f  Request

=/o /*

Room 1O7 - Bldg. ffi9 ,)"
, 1 r } .

State CamPus
Albany, New Yorli 1222V

Reeuest$fhppeals Bureau "
Room rc7 - Bldg. ffi9.
Stale Campus

New YorR 12227

Please f ind most recent address of taxpayer descr ibed below; return to Person named above.

D a t e  o f  P e t i t i o n

f 4 /*

Resu l t s  o f  sea rch  by  F i l es

Soc ia l  Secu r i t y  Number

'""Ui,ffia72-/-*--aftJ-
cb flrt+ /f'-e6/Paz"e'

l.*a-Afu,%'% ,?ay'

address A'J" is- aJdr.Lseo( lo - /.
L-, ee74. t-rtlr-".(-
nft ti&-J p--

-pa.^- e*-o-L-L,' \

Sect ion

) l
f f4 'aILtr(
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

I{ay 29, L987

Merry Twlns Servlcenter, Inc.
and Mltchell Skolntck, as Offlcer
c/o 56L2 18th Avenue
Brooklyn, NY LL2O4

Gentlemen:

Please take notlee of the declelon of the State Tax Coumlssioo enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnlstratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decLslon by the State Tax Connl.sslon may be lnstltuted only under
Artlcle 78 of the ClvlL Practice Law and Rulesr aod must be co"'menced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths frou the
date of thls not lce.

Inqulrl.es concernlng the conputatlon of tax due or refund allowed tn accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessoent Revlew Unlt
Bulldlng /19, State Caupus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representatlve

Petl t loner rs Representat lve:
Isaac Sternhelm
Isaac Sternhetn & Co.
5612 18 th  Ave.
Brooklyn, Mf 11204



STATE OF NEI^I YORK

STATE TA)( COMMISSION

In the Matter of the Petttlon

of

MERRY TWINS SERVICENTER, INC.
_-------_--ANILM.LTCIIELL SKOLNIK, AS OFFICER

for Revlslon of a Deternlnation or for Ref.und
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the PerLods March 1, L979
through November 30, 1981.

DECISION

In the Matter of the PetLtlon

o f

JOSEPII SKOLNIK, OFFICER OF
MERRY TWINS SERVICENTER, INC.

for Revision of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlods March 1, L979
through Novenber 30, 1981.

Petltlonerg, Merry Twtns Servlcenter, Inc. and MltcheLl Skolnlk as offlcer'

e/o 56L2 18th Avenue, Brooklyn, New York 11204, f l led a pet l t ion for revislon

of a determlnatlon or for refund of sales and use taxes under Arclcles 28 and

29 of the Tax taw for the perlod March 1, 1979 through Novenber 30, 1981 (Ftl,e

Nos.  52781 and 52782) .

Pet l t loner,  Joseph Skolnlk,  of f lcer of Merry Twlns ServLcenter,  Inc.,  c lo

5612 78th Avenue, Brooklyn, New York 11204, flled a petltlon for revlelon of a

deternlnatLon or for refund of sales and use taxes under Artlcles 28 and 29 of

the Tax Law for the perlod March 1, 1979 through Noveuber 30' 1981 (Flle No.
t

s2783) .

A consolldated hearlng was heLd before Jean Corl.gllano' Hearl.ng Offlcer'

at the offlces of the State Tax Coumlsslon, Two World Trade Center, New York'
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New York, on January 28,1987 at 9:15 A.M., wlth addlt lonal evldence to be

subnlt ted by February 28, Lg87. Pet l t loners appeared by Isaac Sternhelm' CPA.

The Audit  Divis lon appeared by John P. Dugan, Esq.,  (Patr lc ia Brunbaugh, Esg.,

o f  counse l ) .

ISSUES

I. Whether the Audlt DtvLslon properly estlnated tax due on eales of

gasol ine; t l res, batter ies and accegeorles; and repalr  servlces.

II. Whether petltloners, Joseph Skolnlk and Mltchell Skolnlk, were peraoos

requlred to colLect and pay sales and use taxes on behalf of Merry Twlns

Servtcenter,  Inc.

FINDINGS OF FACT

l.  0n March 7, L984, the Audlt  Dlvls lon lssued to pet i t loner Merry Twlns

Servlcenter, Inc. (trMerry Twlns") a Notlce of Determlnation and Demand for

Payuent of Sales and Use Taxes Due for the perlod March 1, 1979 through Novenber 30'

1981, assert ing sales and use taxes due under Art lc les 28 and 29 of the Tax Law

in the amount of $55,606.37 plus penalty and interest.  On the same date,

ldentlcal notlces were Lssued to petltloners Joseph Skolnlk and Mltchell

Skolnlk, assertlng thelr personaL llablllty as offlcers of Merry Twlns for the

Eaxes said to be due fron the corporatlon.

2. As presldent of Merry Twlns, Joseph Skolnlk executed a ser les of seven

consents extendlng the perlod of l-lnltatlon for assessment of sales and use

taxes under Artlcles 28 and 29 of the Tax Law for the perLod March I' L979

through November 30, 1980 to March 20, 1984.

3. During the audlt perlod, Merry Twins operated a gasollne statl.on whlch

sold gas, o11 and t l res, batter les and accessorles ("TBAtt) ;  performed State

lnspectlons; performed mechanlcal repalr work and dld bodywork on autonoblles.
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4. Before beglnnlng an exaulnatlon of Merry Twlnst books and records, the

audltor obtal.ned a Retaller Informatlon Sheet frou Prlde 011 Corporatlon

("Prlde'r) ,  showlng Merry Twlns as one of Pr ldefs cusEomers.

5. Upon request, Merry Twlns provlded the foLlowlng books and recorde for

audlt :  state sales tax returns, state and Federal  lncone tax returns'  a cash

recelpts journal, some sal-es and purchase lnvolces, a check dlsbursements

journal, a general ledger and some resale and exenpt organlzatlon certlflcates.

6. The audltor reviewed Merry Twlns' books and recordg and found purchaees

of Texaco gasollne fron Jal 0i.1 Corporatlon, but no purchases of gasollne from

Prlde. Consequently, the audltor deemed Merry Twlnsr books and records inadeguate

to verLfy taxable sales, and she proceeded to estl.nate sales and use taxes due

on the basis of lnfornatlon available. The audlt procedure utlllzed 1s outlloed

below.

(a) Audtted gasol lne sales

Texaco gasoll.ne purchasee were obtalned fron JaL 011 Corporatlon.
The audltor went to Prldets buslness off lce and transcr lbed
from lts books the total number of gallons of gasollne purchased
by Merry Twlns fron Prlde. Total gaLlons of Pride and Texaco
gasollne were multiplled by the statenlde average gasollne
selllng prlce as determlned by an Audit Divlsion survey. Thls
resulted Ln audlted gasol lne sales of $778'475.OO.

(b) Audlted sales of motor o11 and TBA

The audltor obtalned Merry Twlns' total purchases of notor o11
and TBA fron its cash disbursements journal. She segregated
the purchases lnto three categorles: (1) parts,  acce€tsorles
and oi l ;  (2) t l res and batter les; and (3) bodywork. She then
estlmated total gross sales ln each category through the
fol lowlng steps:

(f) Using Merry Twlnst purchase and sales lnvolces for
the perlod December 1, 1980 through Februaty 28,
1981, the audltor computed the fol-lowlng average
markups:

Parts, accessorles and oIL L42.277
Tlres and batterles 48.872
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(1f) Merry TwLns also performed bodywork on cars. Its
sales lnvoices lrere not sufflclently detalled eo
enable the audltor to categorlze and nark up the
varlous materlats used; therefore, she surveyed
siol lar audits ln her distr lct  of f lce's f l les and
on that basls estlmated a markup of 150 percent
on all materLals used ln bodywork.

(li l) Total purchases ln all categorles were reduced by
three percent to al low for pl l ferage.

(1v) The audlted narkups lrere applled to the atljusted
total purehases to calculate audlted gross sales of
$  1  ,  168,  642.00  .

(c) Nontaxable sales

Uslng sales lnvolces for the perl.ods December l, 1980 through
February 28, 1981 and June I ,  L979 through August 31, 1979, the
audltor perforned a tesc of Merry Twlnsr clained nontaxabLe
sa les .

(1) Merry Twlns I cLaLmed nontaxabLe sales eonslsted of
sales for resale, sales to exempt orgaolzatlonsr
State tnspectlons and exclse taxes lncluded ln the
selllng prlce of Texaco gasollne. Since Merry Twlns
reported no sales of Prlde gasollne, no allolrance
was made for exclse taxes related to those sales
ln thls portlon of the audlt.

(11) The audlcor was abLe to ver l fy 38.373 percent of
Merry Twlnst clalmed nontaxable sales for the test
perlods. That percentage nas applled to Merry
Twins! cLalmed nontaxabLe sales for the audlt perlod
to arrlve a,t audlted nontaxable sales ot $225,658.00.
The audltor added $10,740,00 to that auount,  repre-
sentlng nontaxable exclee taxes lncluded ln the
selllng prlce of the Prlde gasollne, co determlne
total  audlted nontaxable sales of $236,398.00.

(d) Other sales

7 .

taxable

Merry Twlns ceased dolng business ln the
At that time, all lnventory and physical
Sales taxes of $2,237.84 were asrsessed on
a s s e t s .

After perfornlng the above audlt work, the

sales as fol lowe:

Lat te r  par t  o f  1981.
assets were sold.

the sale of theee

audltor calculated addltlonaL



Aucllted taxable sales
Reported taxabl-e sales
Additlonal taxable sales

8. The audltor deternlned that

due on these addltional taxable sales

o f  $2 ,237.84  was agsessed on  sa les  o f

the buslnesls was closed. Thus, Merry

d e t e r n l n e d  t o  b e  $ 5 5 , 6 0 6 . 3 7 .
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Total Gross Sales
T.B.A. ,  o11 and bodywork
Gasollne sales
Total  gross sales

Nontaxable sales

$1 ,168 ,642 .00
778 ,475 .00

$L ,947 ,117 .00
(  236 ,  398 .00)

$  1  ,  7 t0 ,719 .00
(  I  , 043 ,839  .00 )
$  666 ,880 .00

sales tax ln the auount of $53,368.53 wae

of  $666,880.00 .  In  add l t lon ,  a  sa les  tax

lnventory and physlcal aesets at the tloe

Twlnst total sales tax llablllty was

9. In determlnlng the dol lar amount of Merry Twlns'parts purchases for

the audlt  per lod, the audltor lncluded paynents ln the amount of $105,019.00

made to King Bear Enterpr lses, Inc. ( ' fKLng Bear").  A franchise agreement

between Merry Twlns and Klng Bear substantlates that $38,000.00 of those total

payments were for franchlse and advertlsing feeg, rather than parts.

10. The Klng Bear franchlse agreement was signed by Joseph Skolnlk on

behalf of Merry Twlns on August 18e L977 (approxlnately 18 nonths before the

f l rst  audlt  per lod under conslderat lon).

11. Joseph SkoLnlk was a sharehoLder and presLdent of Merry Twlns. [Ie

claloed not to remember the extent of his shareholdlng; however, the record

indicates that he held approxLmately 50 percent of the corporate shares.

Whlle servlng as an offlcer of Merry Twlns, Joseph Skolnlk was self-employed ln

the real estate buslness. IIe nas not actlve lu the day-to-day operatlons of

the statlon. Joseph Skolnlk was authortzed to and dld wrlte checks on Merry

Twinst corporate account.

L2. Mtcchell Skolntk was the secretary of t'lerry Twlns. IIe worked at the

gas statlon performLng a varlety of tasks (punplng gas, talklng to custoners'
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wrltlng nork orders), but he claioed to have had no managerlal control over lts

operatlons. MltchelL skolnlk slgned at least three sales tax returns on behalf

of Merry Twlns. On two of those returne, hls tltle ls shown as 'tbookkeeper",

and on the other lt ls shown as rrsecretaryrr. Ile also slgned checks on Merry

Twinst corporate account.  I t  ls Mitchel l  Skolnlkrs poslt lon that he slgned checks

and tax returns nerely as a oatter of convenlence when none of the other

off icers were present to do so.

13. Mltchell Skolnlk asserted that he became an offlcer of Merry Twlne ln

November of L979 and severed hls tles wlth the corporatlon souetlme before

November of 198I. On January 15, L982, Mltchell Skolnlk slgned a Corporation

Franchlse Tax Report for the year 1980 on behal-f of Merry Twlne.

14. Petltioners denled that Merry Twlns had ever purchased gasollne from

Prlde and suggest,ed that the audltor had erroneously transcrlbed purchase

records pertaLnlng to a different corporatlon.

CONCLUSIONS OF LAI^I

A. That tnasmuch as petltloners dld not lntroduce credlble evltlence to

the contrary, it ls concluded that Merry Twins did purchase gasollne fron

Pride.

B. That ln llght of the facc that Merry Twlnsf purchases from Prlde were

not reflected on lts books and records, the auditor JustlfLably concluded that

those books and records were inadequate to verify Merry Twlns I reported taxable

sal-es. Where the taxpayerts records are properly deened lnadequate' as they

were here, the Audlt  Divls lon ls requlred by Tax Law S 1138(a) (1) to deternlne

the amount of tax due from such lnformation as may be avallable. Any audit

methodol-ogy reasonabl-y calculated to reflect the sales taxes due may be utlllzed

by the Audlt Divtslon, and the taxpayer must then show that the nethod of audlt. I
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or amount of t,ax assessed nas erroneou€r

Commiss lon ,  99  AD2d 581) .

(Carnlne Restaurant Inc. v.  State Tax

C. That the audlt nethodology enployed here wa€r reasonabLy calcul-ated to

reflect the taxes due. Ilowever, petltloners have establLshed that Merry Twlnst

parts purchases for the audlt  per lod were overstated ln the amount of $38,000.00.

Merry TwLnst tax llabltlty w111 be recalculated by reduclng lts purchases of

parts,  accessorles and o11 by $38,000.00 and applylng a markup of L42.27

percent to the resul-tlng auount. Petltloners have produced no other evldence

to support an adJustment of the audLt results.

D. That sect lon 1133(a) of the Tax Law lmposes personal l labl l l ty for

taxes requlred to be coLlected under Artlcle 28 upon a person requtred to collect

such tax. A person required to colleet such t,ax is defined as ltany officer,

director or enployee of a corporat lon.. .  who as such off lcer,  dLrector or

employee ls under a duty to act for such corporatlon... ln conplylng with any

requlrement of [Art icJ.e 28] ' r  (Tax Law S 1f31[1]) .  Pert lnent lnqulr les Ln

deternlnlng whether a person has such a duty to act for the corporatlon lnclude'

lnter alla, authorlzatlon to slgn the corporate tax return, re€rponsiblllty for

management or maintenance of the corporate books, authorlzatlod to hlre or flre

enployees, and beneflts the offlcer recelved fron the corporate proflts (Blodnlck

v. State Tax Connlsslon, 507 NYS2d 536).  Nelther Joseph Skolntk nor Mltchel l

Skolnlk has estabLished that he was not a person requlred to collect tax under

Article 28. Joseph Skolnlk (1) \ras a ftfty percent shareholder of l,lerry

Twins ' (2) was authortzed to and dld execute legally blnding agreeoents on

behalf of the corporatlon, and (3) adnLtted to belng an authorlzed slgnatory

on the corporate accounts. MltchelL Skolnlk (1) was an authorlzed slgnatory on

the eorporate accounts, (2) actual ly slgned corporate checks, and (3) slgned
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sales and use tax returns submltted on behaLf of Merry Twlns. Inagmuch as

Mltchell Skolntk present,ed no documeotary evldence showlng the exact dace when

his assocl.ation wlth the corporatlon began, it le concluded that he lras a

responsible offlcer or employee throughout the audlt perlod. Petlt,lonersl

sluple denial of responslbillty for the corporatlonrs financlal affalrs ls not

sufflclent to absolve then of such responslblllty.

E. That the petitlon of Merry Twlns Servlcenter, Inc. and Mltchell

Skolnlk, as officer, ts granted to the extent indlcaced in Conclusion of LEw

ItC'f; that the notlces of det,eroinatlon and denands for paynent of sales and uge

taxes due lssued on March 7, 1984 shall be nodlfLed accordlngly; and that tn

al l  other respect,s,  the pet l tLon Ls denied.

F. That the petltlon of Joseph Skolnlk ls granted to the extent lndlcated

in Concluslon of Law ttCtt; that the NotLce of Deternlnatlon and Demand for

Paynent of Sales and Use Taxes Due lssued March 7, 1984 shall be nodlfled

accordtngly; and that ln all other respectsr the petLtlon ls denled.

DATED: Albany, New York STATE TAX COMMTSSION

MAY 2 e 1987
PRESIDENT


