
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Mel len Elect,r ic Construct lon Co.,  Inc.
and Seymour Mellen, as 0fflcer

for RedeterminatLon of a Deflciency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Per lod  6 l  L l  79-5  l3 r l83 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she ls an employee of the State Tax Conmlssion, that he/she Ls over 18 years
of age, and that on the 18th day of June, 1987, he/she served the nithln notlce
of Declslon by cert l f ied mai l  upon MeLlen El-ectr ic Construct lon Co.,  Inc. r  and
Seymour Mellen, as Officer the petitloners in the wlthin proceedlng, by
encloslng a true copy thereof in a securely seal-ed postpaid wrapper addressed
as fol lows:

Mel len Electr lc Construct lon Co.,  Inc.
and Seymour Mellen, as Offlcer
10-39 44th Drlve
Long Island Clty,  NY 11101

and by depositing same encl-osed ln a postpald properly addressed wraPPer in a
post offlce under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the petltioner
herein and that the address set forth on said wrapper ls the Last known address
of the pet i t ioner.

Sworn to before ne this
18th day of June, L987.

ter oat
pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Mel len Electr ic Construct ion Co.,  Inc.
and Seymour Mellen, as Officer

for Redetermlnatlon of a Defl.clency or Revlsion
of a DeterminatLon or Refund of Sales & Use Tatr
under Art ic le(s) 28 & 29 of the Tax Law for the
P e r i o d  6  I  L / 7 9 - 5 / 3 1 / 8 3 .

AFFIDAVIT OF IIAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet t"l. Snaye belng duLy sworn, deposes and says that
he/she is an employee of the State Tax Conmlssion, that he/she is over 18 years
of age, and that on the 18th day of June, L987, he served the wLthln notlce of
Decision by certlfied nail upon Eugene MiLler, the representative of the
petltioners in the withln proceeding, by eneloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol1ows:

Eugene Mlller
447 FaILer St.
Oceans lde ,  NY LL572

and by depositlng same enclosed in a postpaid properly addressed wrapper in a
post office under the excl-uslve care and custody of the United States Postal-
Servlce within the State of New York.

That deponent further says that the sald addressee is the rePresentatlve
of the petltloner herel-n and that the address set forth on said ttraPPer l-s the
last known address of the representatlve of the petltloner.

Sworn to before ne this
18 th  day  o f  June,  1987.

pursuant to Tax Law sectlon I74



STATE OF  NEW YORK
STATE TAX C0Mi \ t ISS I0N

ALBANY,  NEW Y  OB.K  L2227

June  18 ,1987

Mellen Electr lc Construct lon Co.,  Inc.
and Se5rnour Mellen, as Offlcer
10-39 44th orlve
Long Island City,  NY 1110f

Gentlemen:

Please take notlce of the Deelslon of the StaBe Tax Commlsslon enclosed
herewlth.

You have now exhaueted your rlght of revlew at the adnlnlstratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlert an
adverse decLslon by the State Tax Conmlsslon may be instltuted only under
Artlcle 78 of the Clvll Practlce Law and RuLes, and must be conmenced ln the
Supreme Court of the State of New York, A,lbany Gountyr wlthln 4 nonthe from the
date of thls notlce.

InqulrLes concernlng the computatlon of tax due or refund aLlowed ln accordance
wlth this declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Asgessment Review Unlt
Bulldlng /19, State Canpus
ALbany, New York 12227
Phone # (516) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petttloner I e Representat,lve :
Eugene Mlller
447 FaLIer St.
0ceanslde, NY 11572



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

MELLEN ELECTRIC CoNSTRUCTION CO.,
AND SEYMOUR MELLEN, AS OFFICER

for Revl.slon of a Determlnatlon or for
of Sal-es and Use Taxes under Artlcles
of the Tax Law for the Perlod June 1,
through May 31, 1983.

DECISION

Petitloners, MelLen Electrl.c Constructlon Co., Inc. and Seynour }ieLleo, ae

off lcer,  10-39 44th Drlve, Long Island Clt l r ,  New York 11101, f l led a pet l t lon

for revlslon of a deterninatlon or for refund of sales and use taxes under

Artlcles 28 and 29 of the Tax Law for the perlod June 1, 1979 through May 31,

1983 (F1Le No.  57807) .

A hearlng was held before Arthur Johnson, Ilearlng Offlcer, at the offlces

of the State Tax ConmLsslon, Two World Trade Center, Nelil York, New York, oo

February 26, 1987 at 9:15 A.M. Pet l t loners appeared by Eugene Mll ler,  CPA.

The Audlt Dlvlslon appeared by John P. Dugan, Esq. (Gary Palmer, Esq., of

counsel) .

ISSUES

I. Whether Mellen Electrlc Constructlon Co., Inc. ts llable for tax on

materlals purchased for a speclflc construction proJect but not lncorporated

lnto the proJect by the petltloner corporatlon.

II. Wtrether Seyuour Me11en nas personally llable for any taxes deternlned

due fron Mellen Electrlc Constructlon Co., Inc.

INC.

Refund
28 and
197 9

t o
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FINDINGS OF FACT

1. Pet l t ioner MeLlen ELectr lc Construct ion Co.,  Inc. ( t tcorporat lon' f)  was

an electrical contractor engaged ln constructlon contracts ln the New York Clty

area. Seynour Mellen was the sole offl.cer and stockholder of the corporatlon.

2. On October 19, L984, as the resuLt of an audltr the Audlt Dlvlglon

issued notlces of determinatlon and demands for paynent of sales and use taxes

due agalnst Mellen Electrlc Constructlon Co., Inc. coverlng the perlod June I'

1979 through May 31, 1983 for taxes due of $L2,460.26, plus interesE of $3,525.83'

for a total  of  $151986.09. On the same date, ident lcal  not lces l rere lssued to

SeSruour MeLlen, as offlcer of the corporatlon, under the provlsioos of sectlons

1131(1)  and 1133 o f  the  Tax  Law.

3. Seymour Mellen executed slx coneents on behaLf of the corporatton

whlch extended the perlod of llultatton for assessment of sales and uee taxeg

for the perlo<l June 1, 1979 through November 30, 1981 to December 20, 1984.

4. The corporatlon rnatntalned complete and adequate books and recorde.

The corporatton agteed to the use of a test perlod audlt method ln lleu of a

decaLled examtnatlon of lts books and reeords. The auttit dLsclosed the folLowtag

areas of deftclency:

a) dlsallowed nontaxable sales
b) flxtures and equl-pment
c) balance due in saLes tax accrual account

addltlonal tax due
less: credlt due on materlals used 1n

taxable saLes
net tax due

$  3 ,305 .67
s35 .86

21  ,855 .58
$25 ,697  .LL

The corporatlon conceded that 1t was ll.able for the taxes determlned due ln (a)

and (b) above. Llkewlse, the Audlt Dlvlslon conceded that the corporatloo ls

entltled to the credlt lndicated above. The unresolved portlon of the audlt

represents the deblt balance ln the sales tax accrual account whlch wae the tax
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payable on materials purchased for a speclflc constructlon contract but never

lnstalLed by the corporatlon.

5. The corporatlon had entered lnto a contract wlth Cohen Bros. to

complete the el-ectrlcal work for an offLce bulldlng located at 805 Thlrd

Avenue, New York, New York. In 1982, many probLeros arose wtth the conotructlon

proJect whlch caused the relatlonshlp between Cohen Bros. and the corporation

to deteriorate. Flnally, the corporatlon left the Job and was compensated wlth

a lump-sum amount for prevlously conpleted work and to excingulsh the corpore-

tionrs llabtllty to subcontractors. At the sane tlme, the corporatton transferred

to Cohen Bros. all naterials that were purchased and stored for uge in perforulng

the contract.

6. lJhen the corporatlon purchased and stored Eaterlals for the Cohen

Bros. contraet, it accrued the sales tax llablllty on the cost of the naterlale

because certaln suppllers dld not collect the saLes tax. The corporatlon,

however, dld not pay the accrued 1labl1lty wlth the appllcable saLee tax

return.

7. The corporatlon took the posltlon that Cohen Bros. ls llable for the

tax on the materlals slnce the materlals were used by Gohen Bros. to complete

the proJect after the above settlement was oade.

8. Petltloner Seymour Mellen was the sole offlcer of the corporatlon. Ile

stgned sales tax returns and was responslble for the financlal affalrs and

oaoagement of the bustness.

CONCLUSIONS OF LAW

A. That sect lon 1101(b)(4)(1) of the Tax Law provldes that a sale of

tanglble personaL property to a contractor, subcontractor or repalrman for use

or consulptlon ln erectlng bulldlngs or structuree is deemed a retall sale
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regardless of whether the tangtble personal property ls to be resold as euch

before lt ls so used or congumed.

B. That the purehase of materlals by the corporatl.on for use ln the Cohen

Bros. contract l ras a retalL sale as def lned ln sectton 1101(b)(4)(1) of the Tax

Law, and subJect to the t€u( lnpoeed under sectton 1105(a) of the Tax Law at the

tlne of the purchase. Slnce the sales tax lras not collecced by the eupplier,

the corporatlon properLy accrued a llablllty for the paynent of tax on guch

materlals on lts books and records. The corporaclon ls llable for Lts fallure

to Pay the tax dlrectly to the Tax Coumlsslon ln accordance wlth the provlelons

of sectlon 1f33(b) of the Tax Law. The sales tax expense on the Daterlalg

should have been made part of the negotiated settlement ${.th Cohen Bros.

C. That Seynour MeLLen lras a person requlred to collect tax pursuant to

sectl.on 1131(1) of the Tax Law and cherefore has pereonal llablllty for the tax

deternlned due fron the corporatlon ln accordance wlth sectlon 1133(a) of the

Tax Law.

D. That the petltlon of Mellen Electrlc Constructlon Co., Inc. and

Se]ruour Mellen, as offlcerr ls dented aad the notlces of deternlnatloa aod

demands for payuent of sales and use taxes due lssued October 19, 1984 are

sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JUN 1 81987


