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STATE OF NETI YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon
o f

McDonal-d I s-AJ-ps llanagement , Inc.

for Redetermlnatlon of a Deficlency or Revl.slon
of a Determinatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
P e r i o d  9 l t l 7 9  -  8 1 3 1 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snaye belng duly sworn, depoees and says that
he/she is an employee of the State Tax Conrmlselon, that he/she Is over 18 years
of age, and that on the 9th day of June, 1987, he/she served the wlthLn notlce
of decislon by certifled nail upon McDonaldts-A1ps Managernent, Inc. the
petitioner in the withln proceedlng, b)r encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

McDonaldrs-Alps Management, Inc.
2A Byran Brook PLace
Arnonk, NY 10504

and by deposl-tlng same enclosed in a postpaid properly addressed wraPper ln a
post office under the exclusive care and custody of the Unl-ted States Postal.
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the Petitioner
hereln and that the address set forth on said lrrapper ls the last known address
of thb pet i t ioner.

Sworn to before me thls
9th day of June, L987.

ister oat
Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

McDonaldr s-Alps

of the Pet l t lon
o f
Management, Inc. AFFIDAVIT OF IIAILING

for Redetermlnatton of a Deficlency or Revision
of a Determlnatlon or Refund of SaLes & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law for the
P e r i o d  9 l L l 7 9  -  8 1 3 I 1 8 2 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet !1. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlsslon, that he/she ls over 18 year8
of age, and that on the 9th day of June, 1987, he served the wlthln notLce of
decision by certifled nal1 upon Donal-d N. Worster, the representatlve of the
petltloner ln the withln proceeding, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addreseed as follows:

Donal-d N. Worster
Stenger & hlorster, CPA
P , 0 .  B o x  2 8 0
Lit t le Fal- ls,  NY 07424

and by depositing same enclosed ln a postpaLd properly addressed wrapper ln a
post offLce under the excluslve care and custody of the Unlted States Poetal
Servlce wlthln the State of New York.

That deponent further says that the satd addressee ls the rePresentative
of the petltLoner herein and that the address set forth on sald rffaPPer ls the
last knoun address of the representatlve of the petitloner.

Sworn to before me this
9th day of June, L987.

lnister oat
pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

McDonald t s-Alps

of the Pet i t lon
o f
Management, Inc. AFFIDAVIT OF MAILING

for Redeterml-natlon of a Deficlency or Revlslon
of a Determination or Refund of Sal-es & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
P e r l o d  9 / L / 7 9  -  8 1 3 L 1 8 2 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ts an employee of the State Tax Comlsslon, that he/she ls over 18 years
of age, and that on the 9th day of Junel L987, he served the within notice of
declslon by certlfled nall upon Herbert W. Mintz, the representatlve of the
petitioner ln the within proceeding, bI encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as foLlowe:

Ilerbert W. Mlntz
23 East Canrer Street
Huntlngton, NY LI743

and by depositlng same enclosed in a postpald properly addressed wrapper in a
post offlce under the excluslve care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petLtloner herein and that the addreas set forth on sald ltrapper Ls the
last known address of the representative of the petitioner.

Sworn to before ne thls
9 th  day  o f  June,  1987.

ter oat
pursuant to Tax Law sectLon 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY"  NEW Y0RK 12227

June 9, 1987

McDonaldrs-Alps Management, Inc.
2A Byran Brook Place
Armonk, NY 10504

Gentlemen:

Please take notlce of the declslon of the State Tax Cornmisslon enclosed
herewlth.

You have now exhausted your rtght of revlew at the adnlntstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse declslon by the Scate Tax Conmtssion may be lnstltuted only under
Artlcle 78 of the Civll Practtce Law and Rul-es r dnd must be comenced 1n the
Supreme Court of the State of New York, Albany Countyr wlthin 4 months frou the
date of thls not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatloo and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
ALbany' New York L2227
Phone /t (518) 457-2086

Very truly yours,

STATE TN( CO}TMISSION

cc: Taxlng Bureaurs Representatlve

Petltloner I s Representatlve :
Donald N. Worster
Stenger & Worster, CPA
P . O .  B o x  2 8 0
Llttle Falls, NY 07424



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  1 2 2 2 7

June 9, L987

McDonaldrs-Alps Management, Inc.
24 Byran Brook Place
Arnonk, NY 10504

Gentlemen:

Please take notice of the decislon of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your rtght of revtew at the adnlnlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng Ln court to revtelt ao
adverse declslon by the State Tax Conmlselon nay be lastltuted only under
Artlcle 78 of the Givl1 Practlce Law and Rules, and must be coumenced in the
Supreme Court of the State of New York, Albany Countlr wlthin 4 nonths frou the
date of thls notlce.

Inqulrles concerning the computatlon of tax due or refund allowed ia accordaoce
wlth this decLslon nay be addressed to:

NIS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Agsessment Revlew Unlt
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxtng Bureaurs Representatlve

Petttloner t s Representatlve :
, Herbert W. Mlntz

23 East Carver Street
Huntington, NY L1743



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

MCDONALD IS-ALPS MANAGEIIENT, INC.

for Revlslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod Septenber 1,
1979 through August 31, L982.

DECISION

Petitioner, McDonald's-Alps Management, Inc., 2L Byram Brook Place'

Arnonk, New York 10504, flled a petl.tlon for revlsion of a deterolnatlon or for

refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the

perlod September 1, 1979 through August 31, f982 (F1le No. 68578).

A hearlng was conuenced before Dennls M. GaLllher, Ilearlng Offlcer' at the

offlces of the State Tax Commtsslon, Two Worl-d Trade Center, New York, New York

on Deceuber 3, 1986 at 11:00 A.M., at  whlch t lne pet l t loner stated l ts deslre

to have the natter declded by the Connlsslon based upon the entlre contente of

the Audlt Dlvlslonrs fll-e, together wlth addltLonal documents bnd brlefs to be

subnitted by April 6, L987. After due conslderatlon, the Tax Comtsslon renders

the following deelslon,

ISSUE

Whether petltlonerrs addltlon of a 'rdrlve-thru[ wLndow to lts l-eased

buslness premlses constltuted a capttal lmprovement not subJect to tax.

FINDINGS OF FACT

1. l[cDonaldrs-Alps Management, Inc. operated a McDonaldfs f,e€ttaurant on

premlses leased fron the McDonaldts corporatlon.
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2. Durlng the period ln questlon, petlcioner altered its rescaurant by

adding a "drlve-t,hru" wlndow, so that patrons could drlve up to the wlndow to

purchase varlous ltems for takeout, wlthout havlng co park thelr car and walk

lnto the restaurant.

3. The alteratlon required breaklng out through one of the reetaurantrs

brlck wal1s' constructlng two brlck walls perpendlcular to the exlstlng brokeo-out

wall ac the polnts of the break, constructlng a brlck wal1 wlth a aervlce wlndow

paralleL to the prlor-existl.ng wa1l, and then "roofl-ng over" the added structure.

4. Upon audit, the Audlt Dlvislon concluded that the above leasehold

lnprovement dLd not quallfy as a capltal lmprovernent pursuant to Tax Law

s e c t l o n  1 f 0 1 ( b )  ( 9 ) .

5. On March 18, 1983, the Audlt Dlviston lssued to petltloner a NocLce of

Deterninatlon and Demand for Payment of Sales and Use Taxes Due for the perLod

September I ,  L979 through February 28, 1982 ln the amount of $3,386.05r plus

lnterest. Thls notlce represents the tax calculated as due tn connectlon wlth

the above leasehold lmprovement.

6. Petitloner matntatns that the lnprovement constructed constltutes a

capltal lnprovement not properly subject to tax. Petttloner notes the manner

of construction and the materlaLs used therein as proof of the permanent

nature of the addition. Further, petltloner submltted an August 14, 1980

letter from McDonaldrs to petitioner settlng forth expllcltLy, lnter alla, the

agreeuent that any lmprovements to the property, lncludlng the one in questlon,

"shaLL become a permanent part of the preuLses and w111 not be reuoved by

[peclt ioner]  wlthout the consent of [MeDonaldts] ."
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CONCLUSIONS OF LA!

A. That the t ,ern' fcapltal  toprovement" ls def ined by sect lon 1101(b)(9)

of the Tax Law as foLlows:

'rCapltal tmprovement. An addltlon or alteratlon to real

property whlch:

(1) Subscantlally adde to the value of the real
propertyr or apprectably prolongs the ueeful llfe
of the real property; and

(11) Becomes part of the reaL property or ls pernanently
afflxed to the real property so that reuoval wouLd
cause materlal da,mage to the property or artlcle
ltself; and

(f11) Is lntended to become a permanent lnstallaclon.tt

This provlslon, enacted by Chaptet 47L of the Laws of 1981 (effecclve JuLy 7,

1981) ' represents a leglslattve enactment of the subscance of the Connlselonte

prevLously pronulgated regulatlon on the subJect, located at 20 NYCRR

5 2 7  , 7  ( a )  ( 3 ) .

B, That lmpositLon of tax by the Audlt Dtvlslon was based upon the

presunptlon that the lnprovement installed by petltloner, as a tenant' rtas not

lntended to become a peroanent lnsta1lation, and that tLtle thereto dld not pass

to the onner of the premlses upon constructlon or upon conclusioo of petltlonerts

Iease.

C. That there extsts ln law a presumptlon that cenant-lnstalled

flxtures and luproveuents are not nade wlth an lntentlon to enhance the

peroanent or lastlng value of the property and thus do not quallfy as capltal

lmproveuents pursuant to Tax Law sect lon f l01(b)(9).  (Peopl.e ex rel ,  100 Park
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Ave.,  Inc. v.  Boyland, I44 MfS2d 88, nod on other grounds'  284 App Dlv 1033'

revd on other grounds, 309 NY 685; see TLff t  v.  t torton '  53 NY 377.) I lowever,

the facts may serve to rebut such presunptlon (Matter of Flahfs of Syracuge,

Inc. v.  TuLly,  89 AD2d 729).

D. That glven the nature of the lmprovement consgructed and the

materl.als used thereln, it ls clear that sald improvement adds to the value

of the real property and that any attenpt to remove the lnprovement would result

ln reductlon of the lnprovement to scrap. Further, as the August 14' f980

Letter agreenent establlshes, petltloner dtd not galn, hold or reaerve any rlght

to remove the luprovement constructed at any tlme after lts constructlon.

Accordlngly, petltloner has sustalned lte burden of provlng that the lnproveuent

ln questLon reets the criterla of belng a capltal lnproveuent and thus ltae not

properLy subJect to tax.

E. That the petltlon of l{cDonaldrs-A1ps Manageoent, Inc. ls hereby

granted and the Notlce of Determinatlon dated I'Iiarch 1.8, 1983 ls cancelled.

DATED: Albany, New York STATE TN( COMIIISSI0N

JUN 0 91e87
PRESIDENT


