
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Rlchard L. Martln
dlbl  a Ricors Trucks-N-Stuff

for RedetermlnatLon of a Deficlency or Revlsion
of a DetermlnatLon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  L2 lL l78-2128182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ts an empl-oyee of the State Tax Conmlssion, that he/she ls over 18 yearn
of age, and that on the 12th day of August, 1987, he/she served the rrlthlo
not ice of Decislon by cert i f led mal l  upon Richard L. Mart ln,  dlbla Ricofs
Trucks-N-Stuff the petltioner ln the wLthin proceeding, by enclosing a true
copy thereof tn a securely seaLed postpald wrapper addressed as follows:

Rlchard L. Martln
dlbl  a Rlcof s Trucks-N-Stuff
11406 llowe Road
Akron, NY 14001

and by deposlting same enclosed ln a postpaLd properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the
hereln and that the address set forth on
of the pet l t loner.

saLd addressee ls the petltloner
said wrapper is the last known address

Sworn to before me thls
12 th  day  o f  August ,  1987.

t o ster oa
pursuant to Tax Law sect ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August 12, L987

Rlchard L. Martln
d/b/ a Rlco's Trucks-N-Stuff
IL406 Ilowe Road
Akron, NY 14001

Dear Mr. Martin:

Pl-ease take notice of the Declsion of the State Tax ComlssLon enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse decislon by the State Tax Commlsslon may be instituted only under
Artlcle 78 of the Civll PractLce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, hrithin 4 months from the
date of thls not lce.

Inquiries concerning the computatlon of tax due or refund al-l-owed in accordance
wlth thls declsLon may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Revtew Unit
Bulldlng #9, State Campus
Albany, New York 12227
Phone {f (sLg) 453-4301

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaufs RepresentatLve



STATE OF NEI.I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RICHARD L. MARTIN
DIB/A RICOI S TRUCKS-N-STUFF

for Revisl-on of Determtnations or for Refunds
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perlod December 1, 1978
through February 28, 1982.

Whether the Audlt

petltloner and whether

DECISION

Petltioner" Richard L. llartl:r' d/b/a Ricors Trucks-N-Stuff ' 11406 llowe

Road, Akron, New York 14001, flled a petitlon for revlslon of deternlnations or

for refunds of sales and use taxes under Articles 28 and 29 of the Tax Law for

the period December 1, 1978 through February 28,1982 (Fi l -e No. 47026).

A hearlng was held before Tinothy J. Alston, Hearing Officer, at the

off ices of the State Tax Conmlsslon, 65 Court  Street,  Buffalo,  New York, on

l" larch 10, 1987 at 1:15 P.M., wlth al l  evidence to be subnit ted by AprlJ- 12,

f987. Pet i t loner appeared prg se. The Audtt  Divls ion appeared by John P.

Dugan, Esq. (Deborah J. Dwyer,  Esq. r  of  counsel) .

ISSUE

Divislon properly asserted additlonal sales tax due from

such tax was properly determined.

FINDINGS OF FACT

1. On March 18, 1983, following an audit, the Audlt DLvislon lssued to

Ricots Trucks-N-Stuff, a Notice of Determlnation and Demand for Paynent of

Sales and Use Taxes Due for the period December 1, 1978 through Februaty 28,

1980 assert ing $25'416.03 ln addlt lonal tax due, plus lnterest.
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2. On June 20, 1983, following the same audit, the Audit Divlsion issued

to Joseph Caputy and Richard Mart ln dlbla Ricors Trucks-N-Stuff '  a Not lce of

Determlnation and Demand for Payment of Sales and Use Taxes Due for the perLod

March 1, 1980 through February 28, 1982 assert ing $1901461.51 ln addLt lonal tax

due, plus lnterest.

3.  During the period at lssue, Rlcofs Trucks-N-Stuff  operated as a

partnershlp consisting of petitioner and a Mr. Joseph Caputy as Partners. The

business was engaged in the ret,ail sale of gasollne and auto and truck repalr

services.

4. The partnershlp between petltioner and Mr. Caputy began with the

conmencement of buslness operations in February 1979. Mr. Caputy actively ran

the business on a daily basls. Petitioner did not take an active role ln the

day-to-day running of the buslness. Petltioner was, however, a slgnatory on

the partnership bank accounts and was also a signatory on all loan obligations

lncurred by the partnershlp.

5. On audltr the Audlt Divlslon was advised by Mr. Caputy that the

partnership had been dlssolved as of March 1, 1982 and that he had destroyed

aLl records of the partnership. The Audit Division subsequently contacted the

partnershiprs accountant and obtained copies of the partnershipfs 1979 New York

partnership return and 1980 Federal- partnershl-p return.

6. The Audlt Division subsequently determined additlonal tax due on the

partnershlprs sales of gasollne by obtalning the partnershlpts gasoline purchase

lnfornation from the partnershiprs supplier. GalLons purchased were multlplled

by the partnershiprs average selllng price per quarter to determine gross sales

of gasol-ine, and addltional sales tax due on sales of gasoline ltas computed

accordlngly.
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7. The partnership did not sel l  gasol ine in L979; consequent l-y,  the Audlt

Divislon deternined that the partnershiprs total gross sales fox L979 represented

repalr servlce sales. The L979 total gross sal-es were dlvided by four to

determlne quarterly gross sales. This quarterl-y amount was then applted

throughout the audit period to determine sales tax due on sales of repairs and

service.

8. The Audlt Dlvislon also found addltlonal tax due on the partnershlprs

rental- of equipnent from 1520 Nlagara Fa1ls BouLevard, Inc. The amount of

rental paynents made by the partnershlp was determined from its Federal returu.

Additlonally, the Audlt Dlvislon found addltl-onal tax due on certain flxed

asset acquisltions of the partnershtp during the audit perlod. The addltional

tax due with respect to thl-s conponent of the audit was based upon the deprecl-

atlon scheduLe attached to the partnershLprs Federal return.

9. Petitioner contended that the audit results were in error, and that

the partnership had sold a large quantl-ty of gasollne wholesale durlng the

audit perlod. Petl-tloner produced no documentatlon or specific testimony to

refute the resuLts of the audit .

10. During the perlod at lssue, petltioner was enployed full tine as a

professional hockey player.  As stated prevLously,  he dld not Part icLPate in

the day-to-day management of the partnershlp. Hls contact nlth the affalrs of

the partnership was llnlted to occasional vl-slts to the buslness premlses and

reports fron Mr. Caputy and petl-tlonerrs accountant regardlng the partnershLpfa

finances. Petitioner visited the business prenlses approximately once per week

when the professional- hockey season lras not ln progress and less frequently

during the season.

11. Petitioner never worked for the partnershlp. The partnership never

earned a prof i t .
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L2. Petitloner became disenchanted with Mr. Caputy's handllng of the

buslness tn 1981. He subsequently sought to dlssolve the partnershlp and to

termlnate his relattonship with Mr. Caputy. The partnership lras uLtimately

dissolved ln October 1982, and, at that t ime, petf t loner soLd hls lnterest ln

the partnership to Mr. Caputy.

13. The audit rras cormenced subsequent to the dissolutlon of the partnershlp

and pet i t ionerrs sale of hls interest therein.

CONCLUSIONS OF I,AW

A. That since the partnershtp failed to provlde the Audlt Divlslon wlth

complete and adequate records, the Audlt Division properly and reasonably

determined additlonal- taxes due from the partnership from such lnformation

was available ln accordance with section 1138(a) (1) of the Tax Law (Matter

Korba v. State Tax CommLssion, 84 AD2d 655).  Pet l t loner has fal l -ed to

demonstrate that the audlt method or the amount of tax asserted due was erroneous

(Matter of Surface Llne Operators Fraternal Organlzat ion, Inc. v.  Tul lyr 85

AD2d 858).  Under the circumstances herein, petLt loner has fal led to meet hts

burden of proof with respect to his contentlons as discussed ln Flnding of Fact

l l g f l  
.

B. Thatr ln general ,  sect lon 1133(a) of the Tax Law lmposes upon any

person required to collect tax lmposed by Artlcle 28 of the Tax Law, personal

1iabl l l ty for the tax lmposed, col l -ected, or requlred to be col lected. Sect ion

1131(f)  of  the Tax Law def ines persons required to col lect tax to include,

among others, ttany member of a partnershiptt.

C. That l-nasmuch as petltioner was a member of the partnership which was

engaged ln business as Rlcots Trucks-N-Stuff, he was a person requlred to

coll-ect tax on behalf of the partnership wlthln the meanlng of sectlon 1131(1)

as

of
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of the Tax Law and was therefore personally llable pursuant to Tax Law $ 1f33(a)

for the tax required to be collected by the partnership. Accordlngly, the

Audlt Divisionrs issuance of the notlces of deternlnation hereln was ln all

respects proper. That petitloner was not actively involved ln Che day-t'o-day

affairs of the partnershl-p does not affect his I-iabil,lty for the tax asserted

due herein ln l lght of  sect ion 1131(1)rs specif ic inclusion of t tany member of a

partnershiptt within the definition of ttpersons requlred to collect ta:rrr lmposed

by Art ic le 28.

D. That the pet l t ion

Ln al-l respects denled and

of sales and use taxes due,

are sustained.

DATED: Albany, New York

AUo 1U 1987

of Rlchard L. MartLn d,/b/a Rtcors Trucks-N-Stuff  ls

the noti-ces of determlnatlon and demands for payment

dated March 18, 1983 and June 20, 1983, resPect lveLy'

STATE TAX COMMISSION

PRESIDENT

COMMISS


