
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Anthony Manrmano

for Revlsion of a Determlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod March 1, 1983
through l{ay 31, 1983.

AFFIDAVIT OF }TAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Coumisslon, that he/she is over 18 years
of age, and that on the 29th day of May, L987, he/she served the wlthln notlce
of declston by certified mail upon Anthony Mammano the petltloner ln the wLthin
proceedlng, bI enclosing a true copy thereof in a securely seal-ed Postpald
rtrapper addressed as follows:

Anthony Manrmano
93 Adrian Road
Rochester,  NY L4622

and by deposltlng same enclosed Ln a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the Unl.ted States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee ls the petitioner
herein and that the address set forth on sald wrapper J.s the last known address
of the pet i t loner.

sworn to before ne thls
29th d,ay of May, 1987.

Author ize
pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the l' latter of the Petitlon
o f

John Gluliano

for Revislon of a Deternlnation or for Refund
of Sales and Use Taxes under Artlcl-es 28 and
29 of the Tax Law for the Period March 1, 1983
through May 31, 1983.

AFFIDAVIT OF }TAILING

State of New York :
S S .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ie an employee of the State Tax Conrmlsslon, that he/she is over 18 years
of age, and that on the 29th day of May, L987, he/she served the wlthin not lce
of declsion by certifled maLl upon John Gluliano the petitioner ln the wlthln
proceeding, by enclosing a true copy t,hereof in a securely sealed postpaid
wrapper addressed as foLl-owg:

John Gluliano
8 Norran Drlve
Rochester,  NY 14609

and by deposltlng same encl-osed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States PostaL
Service within the State of New York.

That deponent further says that the said addressee 1s the petltloner
herein and that the address set forth on sald wrapper Ls the last known address
of the pet i t loner.

Sworn to before me thls
29th d.ay of May, L987.

to adminlster oat
Pursuant to Tax Law sect lon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet,ttLon
of

Anthony Manrmano

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period March 1, 1983
through May 31, 1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an empl-oyee of the State Tax Conmlsslon, that he/she is over 18 yeare
of ager ard that on the 29th day of May, L987, he served the wlthin notice of
decision by certifled nall- upon Edward J. Massare, the representative of the
petitioner in the withln proceedlng, by encLosing a true copy thereof i.n a
securely sealed postpald wrapper addressed as follohrs:

Edward J. Massare
134 South Fl tzhugh Street
Rochester,  NY 14608

and by deposit.ing same encLosed in a postpatd properly addressed wrapper in a
post offlce under the exclusLve care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee is the representatLve
of the petitioner herein and that the address set forth on said ltrapper ls the
last known address of the representat ive of the pet i t i .oner.

Sworn to before ne this
29th day of May, 1987.

ster  oat
pursuant to Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the l latter of the Petit lon
o f

John Giuliano

for Revlsion of a Determlnation or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Perlod Dtarch 1, 1983
through ltuy 31, 1983.

AFFIDAVIT OF MAILING

State of New York :
a s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworne deposes and says that
he/she ls an employee of the State Tax Comrnission, that he/she ls over 18 years
of age, and that on the 29th day of May, 1987, he served the wlthin notice of
declsLon by certlfled nall upon Edward J. Massare, the representative of the
petitloner ln the wlthln proceeding, by encl-osing a true copy thereof ln a
securely sealed postpaid rrrapper addressed as fol-lows:

Edward J. I' lassare
134 South Fi tzhugh St.
Rochester, NY 14608

and by depositing same enclosed in a postpaid properl-y addressed wrapper ln a
post offlce under the excLuslve care and custody of the Unlted States Postal-
Service wlthin the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petltioner herein and that the address set forth on sald wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
29th day of May, 1987.

inister oat
pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

YIay 29, 1987

Anthony Mammano
93 Adrlan Road
Rochester, NY L4622

Dear Mr. Mammano:

Please take notlce of the declslou of the State Tax Conmlsslon encLoeed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revtelt an
adverse declslon by the State Tax Commlsslon may be lnstltuted only under
Artlcle 78 of the Civll Practlce Law and Ru1es, and must be conmenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths from the
date of thls not lce.

Inqulrles concernlng the conputatlon of tax due or refund allowed 1o accordance
wlth thls declsion nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt EvaLuatlon Bureau
Assessment Revlelt Unlt
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representattve

Petltloner I s Representatlve :
Edward J. I'lassare
134 South Fltzhugh Street
Rochester,  NY 14608



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

AL B AN Y,  NEW Y ORK L2227

IAay 29, L987

John Gtultano
8 Norran Drlve
Rochester,  NY f4609

Dear Mr. Glullano:

Please take notlce of the declslon of the State Tax Connlsslon enclosed
herewlth.

You have now exhausted your rlght of revtew at the adnlnlstratlve Leve1.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln eourt to revlelr an
adverse declsion by the State Tax Conmlsslon nay be lnstltuted only under
Article 78 of the Clvll Practlce Law and Rules r and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of thls not lce.

Inqulrles concernlng the couputatlon of tax due or refund al-lowed ln accordance
wlth thls decisLon nay be addressed to:

MtS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessoent RevLew Unlt
Bulldlng /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly |oursr

STATE TAX COMMISSION

cc: taxlng Bureauf s Representatlve

Petitloner' s Representatlve :
Edward J. Massare
134 South Fl tzhugh St.
Rochester, NY t4608



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

of.

ANTIIONY MAMMANO

for Revlslon of a Determlnatlon or for Refund
of Sales and Use Taxes under ArtlcLes 28 and 29 :
of the Tax Law for the Perlod March l ,  1983
through l Iay 31, 1983. :

.  DECISION

In the Mat,ter of the PetLtlon
:

of

JOHN GIULIANO
:

for Revlslon of a Determlnatlon or for Refund
of Sales and Use Taxes under Arricles 28 and 29 :
of the Tax Law for the Perlod March 1, 1983
through May 31 ,  1983.  :

Petitloner, Anthony l{ammano, 93 Adrlan Road, Rochester, New lork L4622,

f lLed a pet i t lon for revLslon of a determinat lon or for refund of sales and use

taxes under Artleles 28 and 29 of the Tax taw for the period tfarch 1, 1983

through May 31 ,  1983 (F iLe  No.  57323) .

Pet i t loner,  John GiuLlano, 8 Norran Drive, Rochester,  New York 14609r

f i led a petLt lon for revislon of a determinat lon or for refund of sales and uee

taxes under Art lcLes 28 and 29 of.  the Tax Law for the pertod March I ,  1983

through May 31 ,  1983 (F l le  No.  57324) .

A consoLidated hearlng was heLd before Tiuothy J.  Alston, l lear ing Off lcer,

at the off ices of the State Tax Connlsglon, 259 Monroe Avenue, Rochester,  New

York ,  on  September  17 ,  1986 a t  I :15  P. I t .  Pe t l t loners  appeared by  Edward  J .
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Massare, Esq. The Audit  Divls lon appeared by John P. Dugan, Esq. (James Del la

Por ta ,  Esq.  r  o f  counse l ) ,

ISSUES

I. Whether the Audlt Dlvlslon properLy deternlned that petitioners

purchased cert,ain asaets located at 145 Polnt Pleasant Road, Irondequolt, New

York ln a "bulk salet '  wl thin the ueanlng of sect ion 1141(c) of the Tax Law.

II .  I {hether,  assumlng a bulk sale dld occur,  the Audlt  Divls ionrs valuat lon

of the tanglble personal property transferred ln sald bulk sale rras proper.

FINDINGS OF FACT

1. 0n Septenber 18, L984, the Audlt  DlvisLon lssued to pet l t loner Anthony

Mammano a Notice of Determlnation and Denand for Payment of Sales and Use Taxes

Due for the period June 1, 1981 through May 31, 1983 assert lng tax due of

$L ,424.12 ,  together  w l th  ln te res t  o f  $179.63 ,  fo r  a  to ta l  amount  due o f  $1 '603.75 .

2. On Septenber 20, 1984, the Audit  Divtslon issued to pet luloner John

GuiLLano a notlce of determinatlon and denand for the Ldentlcal perlod and

asserting ldentical amounts of tax and lnterest due as the notlce lssued to

petltloner Anthony Mammano.

3. The not lces at Lssue were premised upon the Audit  Divls ionts assert lon

that pet i t loners had joint ly purchased ln a bulk sale the business assets of

one Betty Taylor d/b/a Lodge Gri l l  on or about June 1, 1983 and were therefore

l lable as purchasers pursuant to the provLslons of sect ion 1141(c) of the Tax

Law.

4. The tax asserted hereln by the Audl-t Divlsion conststed of two conpo-

nents: bulk sales tax on the tanglble personal property transferred ln the

sale and unpaid sales tax due fron the seller ln the bulk sale. The Audlt

Dlvlslon deternined the vaLue of the tangible personal property transferred to
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be $6,000.00 and asserted tax due thereon ln the amount of $420.00. Addit lonal ly,

the sel-ler in the transactlon, Betty Tayl-or, dld not file a flnal sales tax

return for the perl .od ended May 31, 1983. An audlt  of  Betty Taylorts records

for said perlod revealed sales tax due for that per lod in the anount of $1'004.13.

5. Pet i t loners purchased a parcel of  real  property from Betty Taylor on

or about June l ,  1983. Sald property,  located at.  146 PoLnt Pleasant Road,

Irondequott,, New York, was lmproved by a frame bulldlng conslstlng of two

two-bedroom apartments upstalrs and a bar and restaurant and a atotefront

downstalrs. The bar was known as the Lodge Grlll and was operated by Betty

Taylor.

6. In addltion to the real property whlch was transferred, certaLn

tangibLe personal property used ln the operatlon of the bar was also transferred.

The book value of this property as llsted ln the records of Betty Taylor

amounted to $6,000.00. The Audlt  Dlvls lon used thls book value to determlne

the bulk sales t,ax asserted agalnst petttloners hereln.

7. The totaL purchase pr ice of the property soLd was $115'000.00. No

allocatlon of the purchase prtce was made €rmong any of the assets sold.

8. At no t lne dld el ther of the pet i t , ioners fLle a not l f icat lou of eale

wlth the Tax Co qrlsslon in connectlon wlth this transfer.

9. Upon thetr purchase of the bar, petltloners leased the premlses

formerly occupled by the Lodge Grl l l  to Tee Jayrs Lodge, Inc.r  €l  corporat lon

formed and cont,rolled by petltloners for the purpose of operattng a bar on the

s€ure premises.

10. As to the tangible personaL property which came lnto petl.tLonersr

possession subsequent to the saler the audltor,  ln hls f teld audlt  report '

indlcated that he had "observed equlpment, lt is very old [stc] would not
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appear to be worth much". Among the tangible personal property whlch was

transferred to pet i t loners rras the bar l tsel f .  Thls structure needed to be

completely rebullt by petltioners subsequent to the purchase. Addltlonally,

approxlnately slx tables, fifteen chalrs and ten bar stools nere trangferred.

Petltioners purchased aLl new tables, chalrs and bar stools subsequent to the

sale and threw the existlng tables, chalrs and bar stools away because of their

poor eondltl.on. Also' petltloners came lnto possession of a brokea refrlgerator.

Thls refrlgerator needed to be repalred and a new coopressor installed in order

to be made operational. No other furniture or equlpnent lras transferred to

petltloners, as the seller removed any furniture or equlpuent of value prlor to

sale. In llght of the foregolng, lt ts deternlned that the value of the tanglble

personal property tranferred ln the sale was $500.00.

CONCLUSIONS OF LAW

A. That sect lon 1141(c) of the Tax Law provldes, in pert lnent part :

'rWhenever a person required to colLect tax shall make a sale,
transfer, or assignment ln bulk of any part or the whole of hts
businees assetg, otherwlse than ln the ordLnary course of business'
the purchaser, transferee or assLgnee shall at Least ten days before
taklng possession of the subJect of sald sal-e, t ransfer or asslgnment,
or paylng therefor, nottfy the tax commtssion by reglstered nall of
the proposed sale and of the prlce, terms and condltlons thereof
whether or not the sel ler,  t ransferrer or asslgnor,  has represented
to, or inforned the purchaser, transferee or asslgnee that he owes
any tax pursuant to thls artlcle, and whether or not the purchasert
transferee, or asslgnee has knowledge that such taxes are owing, and
whether any such taxes are ln fact owtng.

* * *

For failure to conpl-y with the provLsLons of this subdlvlelon the
purchaser,  t ransferee or asslgnee.. .shal l  be personal ly l lable for
the paynent to the state of any such taxes theretofore or thereafter
determined to be due to the state from the sel ler,  t ransferrer or
asslgnor,  except that the l labl l l ty of  the purchaser,  t ransferee or
asslgnee shall be llnlted to an amount not ln exceas of the purchase
price or falr  market value of the bustness assets sold, t ransferred
or assigned to such purchaser, transfer€€r or asslgnee' whlchever ls
hl-gher".
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B. That 20 NYCRR 537.1(a)(1) sets forth the fol- lowing def inl t lon of the

term 'rbulk sale":

"[AJny sale, transfer or asslgnment in bulk of any parc or the
whole of buslness assets, other than ln the ordinary course of
busl.ness, by a person requlred to collect tax and pay the same over
to the Tax Conmission.'l

C. That 20 NYCRR 537.L(b) def ines, ln relevant partr  the tern "businege

a s s e t s t t  a g :

" [A]ny assets of a buslness pertainlng dlrect ly to the conduct
of the buslness, whether such assets are lntanglble' tanglble or real
propertyrr .

D. That ln l lght of  the aforeci ted statute and regulat lons'  pet l t loners'

purchase of the assets herein const i tuted a purchase of buslness aesets ln a

bulk sale. Real property used tn Ehe conduct of a buel-ness constltutes a

buslness asset (Hlgglns & Mcl,aughlln, Inc. v. State Tax Connlsslon, 109 AD2d

L029, f031. See also Al l led Stores Corporat lon v.  State Tax Comnlsslon, 109

AD2d 1029, 1031).  Consequent ly,  glven petLt lonersr fal lure to not l fy the Tax

Cor lsslon of the sale pursuant to sect lon 1I41(c) of the Tax Law, the Audlt

Dlvlslon properly asserted agalnst petltioners the sales taxes found due froo

Betty Taylor dlb/a Lodge Grl1l  for the perlod ended Llay 31, 1983. I t  ls noted

that although no allocatlon was made of the totaL purchase prlce pald by

petltioners to the buslness and oEher assets transferred, petitloners dLd not

deny that the vaLue of the businesst assets exceeded the sales tax and lntereet

owed by the seller at the tine of sale. Indeed, ln vlew of the dlfference

between the total purchase prlce and the amount of the seller's 11ab111ty, lt

ls reasonable to conclude that the value of the real property used in the

conduct of the buslness great ly exceeded the sel lerrs l labl l l ty.

E. That petltioners have estabLished that the value of the tanglble personal

property transferred ln the bulk sale was $500.00. In thls regard, l t  ls noted
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that petltloners t characterlzacLon of the condLtlon of such property was

corroborated by the audltorfs character lzat lon of said property.  The Audlt

Dlvis lon is therefore dlrected to adJust the not ices hereln accordlngly.

F. That the petitlons of Anthony Mammano and John Gulliano are granted to

the extent lndlcated in ConcLuslon of Law 'rE'r; the Audl-t Divlsion ls directed

to nodify the respective notlces of determl.nation and demands for paynent of

saLes and use taxes due issued Septenber 18, 1984 and Septenber 20, 1984 ln

accordaace therewlth; and that, except as so granted, the petLtions are Ln all

other resPects denled.

DATED: Albany, New York

MAY 2 91987

STATE TN( CC}NESSION



, o
: E !  t L .  . . .
. d rd->r "

et o lr..
s l G
t d r .q t o
>r'rl |.J
B t { o
o . d  o
€ < - d
+, (,
E! cf) o
4 o \ a d

@

c 9
O O.fr

. . ' - { 5  g c \ t
w  ( a <  ( ! 6 1
g  ( , ) E I ( . ) N
O ...1 lri '-,1
t s  E ! )  c
.  E F A  $ -^ B  O  E ; .

sE.3' i l\ .  x <  h z
F t r i  d k l  ( t '
v O t s A r E  .

f u ' 4
FHs<i3
t . < q t x  m

( F t u < 4  . F l
t s u r t a t { 3 <





a

rA-36 (e176) State of New York -  Department of Taxat lon and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

A

Room 1o7 'gldg' fft9' :

State CamPus
Atbany, New Yorli

Date of RequestRecues t$f hppeals Bureaur 
o 

1*.

Room rc7 - Bldg. Ht9. ")'. , . \
Stale Campus

Atbany, New Yorli 122.27

Please f lnd most recent address of taxpayer descr lbed below; return to person named above.

Soc ia l  Secur i ty  Number

Resu l t s  o f  sea rch  by  F l1es

Da te  o f  Pe t l t l on

.e&

Address-  /

?t afu 4'*/
fr*&/-a,^/;u"**

a d d r e s s :

Searehed by Sec t l on Date of Search
; i  l l3'1'L U $ Eg/+,ns

PER},IANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER



STATE 0F  NE I^ I  Y0  RK
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

lt lay 29, 1987

Anthony I'lammano
93 Adrtan Road
Rochester, NY L4622

Dear Mr. Manmano:

Please take notlce of the declsion of the State Tax ConrmlssLon enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnlstratlve l-evel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revLen an
adverse decislon by the State Tax Comlsslon nay be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rulesr and must be counenced ln the
Supreme Court of the State of New York, Albany Countyr ntthln 4 nonths fron the
date of thls not ice.

Inqulrles concernlng the computatlon of tax due or refund alLowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very trul! foursr

STATE TN( COMMISSION

cc: Taxlng Bureauts Representatlve

Petl t loner rs Representat lve:
Edward J. Massare
134 South Fltzhugh Street
Rochester,  NY 14608



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon

o f

ANTHONY MAMMANO
:

for Revislon of a Determlnat lon or for Refund
of Sales and Use Taxes under Artlcles 28 arrd 29 z
of the Tax Law for the Period I'Iarch 1, 1983
through May 31, 1983. !

DECISION

In the Matter of the Pet i t ton
:

o f

JOHN GIULIANO
:

for Revlslon of a Determtnation or for Refund
of SaLes and Use Taxes under Artl.cLes 28 and, 29 :
of  the Tax Law for the Period March 1, 1983
through May 31 ,  1983.  :

Petitioner, Anthony Mammano, 93 Adrlan Road, Rochester, New Yotk L4622'

f i led a pet i t ion for revislon of a deternLnat lon or for refund of sales and uee

taxes under Art lc les 28 and 29 of the Tax Law for the period March 1'  1983

through May 31 ,  1983 (F l le  No.  57323) .

Pet, i t ioner,  John Giul lano, 8 Norran Drive, Rocheeter,  New York 14609r

f i led a pet l t lon for revlslon of a determinat ion or for refund of saLes and uae

laxes under Art lc les 28 and 29 of the Tax Law for the perlod March 1, 1983

through May 31 ,  1983 (F i le  No.  57324) .

A consoLidated hearing was held before Tlmothy J. Alston, Ilearlng Officer,

at the off ices of the State Tax Comnlsslonr 259 Monroe Avenue, Rochester '  Nelt

York ,  on  September  17 ,  1985 a t  l :15  P.M.  Pet i t ioners  appeared by  Edward  J .
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Massare, Esq. The Audit  Divis lon appeared by John P. Dugan, Esq. (Janes Del la

Por ta ,  Esq.  r  o f  counse l ) .

ISSUES

I. t r fhether the Audlt  Divis lon properly determined that pet l t ioners

purchased certaln assets located at L46 Polnt Pleasant Road, Irondequott ,  New

York in arrbulk sal-e" wlthln the meanLng of sectLon 1141(c) of the Tax Law.

II .  Whether,  assuming a bulk sale dld occur,  the Audlt  Divls lonrs valuat ion

of the tangible personal-  property transferred ln said bulk sale was proper.

FINDINGS OF FACT

1. 0n Septenber 18 ,  1984, the Audlt  Dlvls ion issued to pet i t loner Anthony

Mammano a Notice of Determinatlon and Demand for Paynent of Sal-es and Use Taxes

Due for the period June 1, 1981 through lnlay 31, 1983 assert lng tax due of

$L ,424.12 ,  together  w l th  ln te res t  o f  $179.63 ,  fo t  a  to taL  amount  due o f  $1 ,603.75 .

2. 0n Septenber 20, 1984, the Audit  Dlvls lon lssued to pet l t loner John

Gulliano a notlce of deternlnatlon and demand for the ldenticaL perlod and

assert ing ldent ical  aoounts of tax and lnterest due as the not ice lssued to

petitloner Anthony Mammano.

3. The not ices at issue nere preuised upon the Audlt  Dlvls ionrs assert ion

that pet i t loners had Jolnt ly purchased ln a buLk saLe the business assets of

one Betty Taylor d/b/a Lodge Gri l l  oo or about June 1, 1983 and were therefore

l iabl-e as purchasers pursuant to the provLslons of sect lon 1141(c) of the Tax

Law.

4. The tax asserted hereln by the Audlt  Dlvis lon conslsted of two compo-

nents: bulk sales tax on the tangible personal property transferred ln the

sale and unpaid sales tax due fron the sell-er ln the bulk sale. The Audit

Dlvls lon determined the value of the tanglble personaL property transferred to
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be $61000.00 and asserted tax due thereon ln the amount of $420.00. Addlt lonal ly,

the seller ln the transactlon, Betty Taylor, dld not flle a flnal sales tax

return for the perlod ended May 31, 1983. An audlt  of  Betty Taylorts recorde

for said perlod reveaLed saLes tax due for that per lod ln the amount of $1'004.13.

5. Pet i t loners purchased a parcel of  real  property fron Betty Taylor on

or about June 1, 19E3. Sald property,  located at L46 Polnt Pleasant Road'

Irondeguolt, New York, was luproved by a frame bulldlng consletlng of two

two-bedroom apartments upstalrs and a bar and restaurant and a storefront

downstalrs. The bar was known as the Lodge Grlll and was operated by Betty

Taylor.

6. In addltlon to the real property whlch was transferred, certaln

tangible personal property used ln the operatlon of the bar was also transferred.

The book vaLue of thls property as Llsted ln the records of Betty Taylor

amounted to $6,000.00. The Audlt  Dlvls lon used thls book value to decerulne

the bulk sales tax asserted agalnst pet i t loners hereln.

7. The total  purchase pr lce of the property sold was $115,000.00. No

al-l-ocation of the purchase prlce was made among any of the asset,s sold.

8. At no t lme dld el ther of the pet l t loners f l le a not l f lcatLon of sale

wlth the Tax Co nlsslon ln connectlon wLth thls transfer.

9. Upon thel-r  purchase of the bar,  pet l t loners Leased the prenlses

fornerly occupled by the Lodge Grl l l  to Tee Jayrs Lodge, Inc.,  a corporatLon

forned and controlled by petitioners for the purpose of operating a bar on the

same premlses.

10. As to the tanglble personal property whlch came lnto pet l t lonersr

possession subsequent to the sale, the audltor,  ln hls f ie ld audlt  report ,

indicated that he had "observed equipment, Lt is very oLd [sic] would not
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appear to be worth muchrf. Among the tanglble personal property whlch was

transferred to pet l t toners was the bar l tsel f .  This structure needed to be

conpletely rebuilt by petltloners subsequent to the purchase. Addlttonally,

approxlmateLy stx tables, flfteen chalrs and ten bar stools were transferred.

Petltloners purchased alL new tables, chalrs and bar stools subseguent to the

sale and threw the exlstlng tables, chalrs and bar stools away because of thel.r

poor condit ion. Alsor pet l t loners came lnto possesslon of a broken refr igerator.

Thls refrigerator needed to be repaired and a new compressor lnetalled ln order

to be made operatfonal. No other furniture or equlpoent was transferred to

petltloners, as the seLler reuoved any furntture or equlpoent of value prior to

sale. In Light of the foregoing, lc ls deternLned that the vaLue of the tangible

pereonal property tranferred ln the sale was 9500.00.

CONCLUSIONS OF LAId

A. That,  sect ion 1141(c) of the Tax Law provldes, ln pert inent part :

rrWhenever a person required to collect tax shal1 make a sale,
transfer, or asslgnment ln bulk of any parL or the whole of hts
business assets, otherwise than ln the ordinary course of buslness,
the purchaser, transferee or asslgnee shaLl at least cen days before
taklng possesslon of the subJect of sald sale, t ransfer or asslgnment,
or paylng therefor, notify the tax commisslon by reglstered nal1 of
the proposed sal-e and of the pricer terms and condltlons thereof
whether or not the seller, transferrer or asslgnor, has represented
to' or lnforned the purchaser, transferee or asslgnee thac he owes
any tax pursuant Eo this articler €Ind whether or not the purchaser,
transferee, or assignee has knowledge that such taxes are owlng, and
whecher any such taxes are ln fact owlng,

* * *

For fallure to conpl-y r.rlth the provLsions of thls subdtvislon the
purchaser,  t ransferee or asslgnee.. .shal l  be personal ly l lable for
the paylent to the state of any such taxes theretofore or thereafter
determined to be due to the state froo the selLer, transferrer or
asslgnor, except that the llabiLlty of the purchaser, transferee or
assignee shall be LimLted to an anount not in excess of the purchase
price or faLr market value of the business aasets sold, t ransferred
or assigned to such purchaser,  t ransferee, or asslgnee, whlchever ls
hlghert t .
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B. That 20 NYCRR 537.I(a) (1) sets forth the foJ- lowing def lnl t lon of the

tern "bulk sale'r :

" [AJny sa1e, transfer or asslgnment tn bulk of any part  or the
whole of business assets, other than ln the ordlnary course of
business, by a person requLred to collect t,ax and pay the same over
to the Tax Comrnisslon.tr

C. That 20 NYCRR 537.I(b) def lnes, in relevant part ,  the term rrbuslness

aggets r r  ag :

"[A]ny assets of a buslnesa pertalnlng dlrect ly to the conduct
of the business, whether such asset,s are lntanglblee tangible or real
propertyt t .

D. That ln llght of the aforeclced statute and regulattons, petltlonerst

purchase of the assets heretn const,Ltuted a purchase of buslness assets in a

bulk sale. Real- property used in the conduct of a buslness constltutes a

buslness asset (Illggins & Mcl,aughlLn, Igc. v. State Tax ConnlssLo:r' 109 AD2d

LO29,1031.  See a lso  A l l ied  Stores  Corpora t lon  v .  S ta te  Tax  Gonmlss lon ,  109

LD2d L029, 1031).  Consequent ly,  gLven pet l t looers'  fal lure to not l fy the Tax

Commisslon of the sale pursuant co sect l .on 1141(c) of the Tax Law' the Audlt

DlvLsion properly asserted agalnst petttloners the sales taxes found due from

Betty Taylor dlb/a Lodge Grl l -L for the period ended May 31, 1983. I t  ls noted

that aLthough no aLlocatton nas made of the total purchase price pald by

pet l t loners to the buslness and other assets transferred, pet l t loners dld not

deny that the value of the buslnessr assets exceeded the sales tax and lntereet

owed by the seLler at the tlne of sale. Indeed, ln vlew of the dlfference

between the total- purchase price and the amount of the sellerrs llabilltyr lt

is reasonable to conclude that the value of the real property used ln the

conduct of the business great ly exceeded the sel lerrs 11ab111ty.

E. That petltioners have establlshed that the value of the tanglble pereonal

property transferred in the bulk sale was $500.00. In thls regard'  l t  is noted
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that petitionersf characterizatLon of the conditlon of such property was

corroborated by the audltorrs characterLzatlon of sald property. The Audlt

Dlvlslon ls therefore dlrected to adjust the notlces herein accordlngly.

F. That the petltlons of Anthony Mannano and John GuiLiano are granted to

the extent indicated ln Concluslon of Law "E"; ghe Audlt DlvlsLon ls dlrected

to uodi.fy the respective notlces of determinatlon and demands for payment of

sales and use taxes due lssued Septenber 18, 1984 and Septenber 20, 1984 in

accordance therewith; and that, except as so granted, the pecttlons are ln all

other tespects denied.

DATED: Albany, New York STATE TN( COMUISSION

MAY 2 91987 -R..M&+
PRESIDENT

\rr \r, >- \ \
\:\NQur#

COMMISSTONER


