
STATE OF NEI'I YORK

STATE TN( CO},IMISSION

In the Matter of the Pet i t ion
o f

Estate of Janes J. Manno
and Dominlck Manno d/bla Ast,orian Manor

for Redetermlnatlon of a Deflciency or Revision
of a Determination or Refund of Sales & Use Tax
under Artiele(s) 28 & 29 of the Tax Law for the
Period 3 |  I  I  80-LI I  30 /  83.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she i.s an employee of the State Tax ConrmissLon, that he/she ls over 18 years
of ager and that on the 18th day of June, 1987, he/she served the wlthln notice
of DecisLon by certified mail upon Estate of James J. Manno, and Dominick Manno
d/bla Astorlan Manor the petltloners ln the within proceedlng, bI encloslng a
true copy thereof ln a securely sealed postpaid wrapper addressed as follows:

Estate of Jarnes J. I"lanno
and Dominlck Manno dlbla Astorlan Manor
25-LB Astoria B1vd.
As tor ia ,  NY 11102

and by depositing same enclosed
post office under the excluslve
Service withln the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

ln a postpald properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the sald addressee i-s the Petitloner
forth on sald wrapper is the last known addrese

Sworn to before ne this
18th day of June, 1987.

Authorized to ter oaths
pursuant to Tax Law sect ion L74



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
of

Estate of James J. Manno
and Dominick Manno d/bla Astorian Manor

for Redeternination of a Deficiency or Revision
of a Determtnation or Refund of Sales & Use Tor
under Art ic le(s) 28 & 29 of the Tax Law for the
Period 3 /  L /  9O-LL /  30 I  83.

AFFIDAVIT OF }TAILING

State of  New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax ComlssLon, that he/she ls over 18 years
of age, and that on the 18th day of June, L987, he served the withln notlce of
Decision by certified nail- upon Ral-ph Blitzer, the representative of the
petitloners in the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid nrapper addressed as fol lows:

Ralph Bl i tzer
Gerstman, BILxzer & Gelfand, P.C.
111 Great  Neck  Rd.
Great Neck, NY 11021

and by depositlng same enclosed ln a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the rePreaentative
of the petitioner herein and that the address set forth on sald wraPper is the
last known address of the representatlve of the petitioner.

Sworn to before me this
18th day of June, 1987.

Authorlzed to administer oa
pursuant to Tax Law sectl-on L74



S T A T E  O F  N E I d  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 1.8 ' 1987

Estate of James J. llanno
and Domlnlck Manno d,lbla Astorian Manor
25-Lg Astorl.a Bl-vd.
As tor la '  NY 11102

To the Executor:

Please take notlce of the Declston of the State Tax Comlsslon eocLosed
herewith.

You have now exhausted your rlght of revlew at the adulnlstratlve level.
Pursuant to sectton(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse declslon by the State Tax CommissLon may be lnstltuted only under
Artlcle 78 of the Clvtl PractLce Law and Rules, and must be coumenced ln the
Suprene Court of the State of New York, Albany Countyr wLthln 4 nonths from the
date of thls not ice.

Inqulrles concernlng the computation of tax due or refund allowed ln accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng il9, State Campus
Albany, New York 12227
Phone # (s18) 457-2066

Very truly yours'

STATE TAx COMMISSION

cc: Taxlng Bureauts Representatlve

Petltloner t s Representatlve :
RaLph Blltzer
Gerstman, Bll tzer & Gelfand, P.C.
l l l  Great Neck Rd.
Great Neck, NY 11021



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

of
:

ESTATE OF JA},IES MANNO DECISION
AI{D DOMINICK MANNO DIBIL ASTORIAN MANOR :

for Revlslon of a Determlnatlon or for Refund 3
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod March 1, 1980 3
through November 30, 1983.

:

Petltloners, Estate of Janes Manno and Domlnick Manno dlbla Astortan

Manor, 25-L8 Astorla Boulevard, Astorla, New York 11102, flled a petltlon for

revlsLon of a deterulnatlon or for refund of sales and use taxes under Artlclee

28 and 29 of the Tax Law for the period ltarch 1, 1980 through November 30, 1983

(F l le  No.  55000) .

A hearlng was held before Arthur Johnson, Ilearlng Offlcer' at the offlces

of the State Tax Co qrlsgl-on, Two hlorld Trade Ceoter, New York' New York on

Decenber 3, 1986 at 9:15 A.M. Pet l t loner appeared by Gerstnan' Bl l tzer &

Gelfand, P.C. (Ralph BLLtzet, CPA). The Audlt Divlslon appeared by John P.

Dugan, Esq. (Gary Palmerr Esq. r  of  counsel) .

ISSUE

Whether the Audlt Dlvlslon properly determined addltional sales and use

taxes due from petltloners based on an examlnatton of avalLable books and

records.

FINDINGS OF FACT

1. Petltloners, Estate of James Manno and Domlnlck llanno d,lbla Astorian

Manor, operated a caterlng buslness that prepared food and drtnk and furnlehed

servtce personnel. The premlees had ten banquet rooms which were uged glmultan-



-2-

eously for dlfferent affalrs. The buslne€rsr lras operated as a partnershlp

through February 28, 1981. Thereafter, Jaues Manno conducted buslnese as a

sole proprl.etor.

2. On June 11, 19E4, as the result of an audlt, the Audlt Dlvlslon lssued

trto separate notlces of determtnatlon and demands for paynent of sales and uss

taxes due coverlng the perlod March 1, 1980 through Novenber 30, 1983. The

flrst notlce was lssued agalnst the Estate of James Manno (deceased), Domlnlck

Manno, et al, dlbla AstorLan Manor for the perlod of the partnerehlp (March 1,

1980 through Februaty 28, 1981) for taxes due of $27,790.29, plus penalty aud

lnterest of  $20,909.98, for a totaL of $48,700.27. The second not lce covered

the perlod the buginess nas operated by James I'lanno as a sole proprletorshlp

(March 1, 1981 through November 30, 1983) and was Lssued agalnst the Estate of

Jaues Manno (deceased) d/b/a Astorlan Manor ln amount of $83,637.04 for taxes

due,  p lus  peaa l ty  and lnceres t  o f  $38,115.97 ,  fo t  a  to ta l  o f  $121,753.01 .

3. James Manno executed four consents extendlng the perlod of lLmltation

for assessuent of sales and use taxes for the perlod March l, 1980 through

February 28, 1981 to June 20, 1984.

4. 0n audit, the Aucllt Dtvlsion prepared a schedule of gross recelpts by

month from the cash recel.pts Journal for the audlt perlod. The gross salee

were totalled for quarterly perlods and found to be ln agreement wlth the sales

tax returns filed. Reported nontaxable sales for the perlod endlng May 31,

1982 were verifled by exemptlon certlflcates. The gross sales from the books

and records were also tn agreement wlth Federal lncome tax retums flled for

the perlod of the partnershlp.

5. Petltloners malntained an appolntment book whereln the banquet ftrnagers

recorded pertlnent lnfornatlon regardlng a scheduled affal.r. Thle lnfornatlon

lncluded the foLlowlng:
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a) date and tlne of the affalr
b) name' address and telephone number of the customer
c) number of guests
d) pr lce per person
e) notatlons on meals, cocktall hour and equlpment

The cancellatlon of an event was also noted ln the appolntment book. The

Audlt Divislon examlned sales contracts for the perlod I'iarch 1, 1982 through

August 31, L982. The contracts nere compared wlth the cash recelpts Journal

and the appolntment book. Thls procedure reveaLed that all the contracts

1n the flle were recorded ln the cash recelpts journaL and cancelled contracta

were lndlcated as such ln the appolntnent book. Ilowever, after cross checklng

the contracts wLth the appolntment, book, the audltor found that there were 57

affairs scheduled ln the appolntuent book for whlch no contracts ltere ln the

fLLe and the recelpts from each such affair lrere not recorded ln the cash

recelpts Journal. Because of this discrepancy, the same procedures were

fol lowed for the perlod September 1, 1981 through August 31'  1983. Thls test

dlsclosed that 175 affalrs were scheduled ln the appolntnent book and the

recelpts therefron nere not recorded ln the books and records. The Audlt

Dlvislon contacted each of the customers by Letter, telephone or personal vlslt

uslng the lnfornatlon ln the appotntment books to verlfy that the affalr took

place. Thlrty affalrs were verifled by an actual contract furalshed by the

customer. An additlonaL 25 affalrs were verlfled by elther a w'rltten or oral

statement fron the customer. There were 105 lndlvlduals contacted who chose

not to give Lnfornatlon about the affalr but dld not deny that the affalr cook

pLace. The Aurllt Dlvlslon recelved no reply about the renalnlng 15 affalrs and

the lnformatlon ln the appolntment book was lncomplete. The salee generated by

the 175 unrecorded affalrs were deterulned as follows: The actual sale amounta

were known for the 55 affairs verlfied by contract or stateoent; the salee for
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the 105 affalrs wlth complete notattons ln the appolntment book were estluated

based on the approxlmate number of guests and prlce per perrion tndtcated lu the

appotntment books; the sales for the 15 affalrs for whlch there were lncomplete

notatlons trere estlmated uslng an average sales prLee of the previous 160

affairs. The total saLeg from the foregolng unreported affaLrs for the perlod

September 1, 1981 through August 31, 1983 anounted to $440,179.95. In order to

estlmate saLes for those perLods that the appointment books were not examlned,

the Audlt DivlsLon determlned a separate pereentage of lnerease of untepotted

sales over reported sales for each quarterly pertod to account for seasoual

fl-uctuatlons ln the catertng buslness. The percentages of lncrease were

applled to the appllcable perlods and derLved totaL unreported sales for che

audlt  per lod of $827,078.00 wtth tax due thereon of $16,638.37 fot the perlod

of the partnershLp and $50,811.04 under the eole proprietorshlp.

6. The Audlt Dlvlslon revlewed expense purchases for the perlod March I,

1982 through May 31, 1982 to deternlne any use tax 11ab111ty. Based on lts

analysls of the test perlod, the Audlt Dlvlslon assessed use taxes due of

$24,344.07 for the entire audlt perlod. A detalled revlew of flxed asset

acqulsl t long dlsclosed taxes due of $19'633.85.

7. At the lncepeion of the audit, petltloneret representatlve orally

agreed to the use of a test perlod audlt Dethod for expense purchases and

lndlcated that an agreement form would be slgned when the audlt was completed.

Such an agreement was never executed and consequentLy' at the hearl.ng the Audlt

Dlvlslon conceded that the tax assessed on the expense purchases be reduced to

$1,909.28, the actual amount found due for the test per lod. Addlt lonal ly,  the
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Audlt Dlvlslon conceded that the tax due on flxed asseta should be reduced to

I
$ 1 6 , 2 9 4 . 9 9  . '

8. Petltloners argued that lt was not proper for the Audlt Dlvlston to

esttmate sales for the perlods for whlch the appolntuent books ltere not examtned.

9. Petitloners adduced no evldence of any nature to estabHsh that the

aasessments were ln any rray erroneous.

CONCLUSION OF LAW

A. That sectlon 1138(a)(1) of the Tax Law provldes that "lf a return wheo

flled Ls lncorrect or lnsufflclent, the auouot of tax due shall be deternlned

by the tax commlsslon from such lnformatlon as may be avallable" and authorlzes,

where necessary, an estlmate of tax due tron the basls of external lndlceett.

B. That the audlt procedures foLlowed by the Audlt Divislon dlsclosed

that petLtloners I sales tax returns lrere patently erroneous ln that gross and

taxable sales were substantlally underreported and cLearly establlshed the

unrellabiLlty of petltloners' books and records. When books aad records are

unreLlable, the use of external lndlces le permlsslble (Matter of Korba v,

State Tax Co nlsslon, 84 AD2d 655).  Because of pet l tLonersr lnadequate record-

keeplng, lt was proper under sectLon 1138(a) (1) of the Tax Law for the Audlt

Dlvlsion to estlmate addltlonal taxable sales for certaln perlods ltlthout

examlnlng any addltlonal books and records. (I' latter of Urban Llquors' Iac. v.

State Tax Comrnlssion, 90 AD2d 576).

The tax due on expense
endLng l4ay 31 , L982.
the perlods endlng May

$1,909.28  Ls  on ly  fo r  the  per lod
of the tax due on flxed assets 1s for
November 30, 1983.

purchases of
The reduetLon

31,  1983 and
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C. That the Audlt Dlvlslon reasonably calculated petltlonerst tax llabtllty

for the perl.od March 1, 1980 through November 30, 1983 and petltloners have

falled to show that the audit uethod or tax assessed nas erroneous (Matter of

Urban LLquors, Inc. v.  State Tax Conmlsslon, supra).

D. That the petltlons of the Estate of James Manno and Doulnick t[ranno

d/bla Astorlan Manor are granted to the extent of the adJustnents conceded by

the Audlt DlvLsion ln Flndlng of Fact "7"; the Audlt Dlvlslon ls hereby

dlrected to uodlfy the notlces of deterulnatlon and denands for payuent of

sales and use taxes due lssued June 11, 1984; and that, except as so granted,

the petltlons are ln aLl- other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JUN 1 I 1s87 4..@&,^-
PRESIDENT


