
STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the PetitLon
of

Evelyn R. MacFarLand
DIBIA Country Corner Restaurant

for Redetermlnatlon of a Deflclency or Revislon
of a Determination or Refund of Sales & Use Tax :
under Artlcle(s) 28 & 29 of the Tax Law for the
Per iod  5 / I /80-2129/84 .  Z

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an enployee of the State Tax Conrmlssion, that he/she is over 18 years
of age, and that on the 25th day of June, L987, he/she served the wlthin notlce
of Decislon by certlfled mall upon Evelyn R. MacFarland, DIBIL Country Corner
Restaurant the petiti.oner l-n the within proceedlng, by encloslng a true copy
thereof ln a securel-y seal-ed postpald wrapper addressed as follows:

Evelyn R. MacFarland
DIBIL Country Corner Restaurant
c/o Edward Keogh
24379 Wll-l-ls Lane
Sunnymead' CA 92388

and by depositlng same enclosed in a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service nlthin the State of New York.

That deponent further says that the sal-d addressee is the petltioner
hereln and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
25th day of June, 1987.

Authorized to ster oat

AFFIDAVIT OF MAILING

pursuant to Tax Law sect ion L74



STATE OF NEI,I YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
o f

Evelyn R. MacFarland
DIBIA Country Corner Restaurant

for Redeterminatlon of a Deflclency or Revislon
of a Determlnation or Refund of Sales & Use Tax :
under Art ic le(s) 28 & 29 of the Tax Law for the
Per iod  6 lL /80-2129/84 .  :

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an empLoyee of the State Tax Conrmlsslon, that he/she is over 18 years
of age, and that on the 25th day of June, 1987, he served the wl.thin notl.ce of
Decision by cert i f ied nal l  upon Wll l lan A. Bacas, the representat ive of the
petitloner in the withln proceeding, bI encLoslng a true copy thereof lu a
securely sealed postpald wrapper addressed as fol lows:

Wllliam A. Bacas
Bacas & Krogmann
182 R idge St .  -  P .O.  Box  665
Glens Fal ls,  NY 128010665

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the representative
of the petitioner herel.n and that the address set forth on sald wraPPer ls the
last known address of the representative of the petitioner.

Sworn to before me this
25 th  day  o f  June,  1987.

AFFIDAVIT OF MAILING

Authorized to adminlster oat
pursuant to Tax Law section L74
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June 25, L987

Evelyn R. MacFarland
DIB/L Country Corner Restaurant
c/o Edward Keogh
24379 W1111s Lane
Sunnymead, CA 92388

Dear Ms. MacFarland:

Please take notlce of the Declslon of the State Tax Conmlsslon encloged
herewlth.

You have now exhausted your rlght of revlew at the adnlnl.stratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse decislon by the State Tax CoumlsElon nay be lnstltuted only under
Artlcle 78 of. the Clvll Practice Law and Rules, and must be commenced ln the
Supreme Court of the Scate of New York, Albany Countlr wl.thln 4 nonths fron the
date of thLs not lce.

Inqulrles concernlng the computatlon of tax due or refund aLlowed ln accordance
wlth thls decLslon nay be addressed to:

NYS Dept. TaxatLon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly youre'

STATE TAx CO}OIISSION

cc: Taxlng Bureaurs Representatlve

Petltloner's Representatlve :
Wllllan A. Bacas
Bacas & Krogmann
182 R ldge St .  -  P .O.  Box  665
Glens Fal1s, NY 128010665



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

of

EVELYN R. MACFARIAND
DIBIA COUNTRY CORNER RESTAURA}TT

for Revlston of a Deternlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and
of the Tax Law for the Perlod June 1, 1980
through February 29, 1984.

1. On Februaty 2L,

Danlel Towers d/bla Lake

Luzerne, New York, known

(frrestaurantt t)  .

DECISION

L984, the Audlt Divlslon received notlfLcation that

Luzerne Vanture planned to purchase a buslness ln Lake

as Evelyn R. liacFarland d/b/a Country Corner Resteurant

29

Petltloner, Evelyn R. MacFarLand d/b/a Country Corner Restaurant, clo

Edward Keogh, 24379 W1llls Laner Sunnynead, Callfornla 92388' flled a petltlon

for revlslon of a determlnatlon or for refund of sales and use taxes under

Artlcl-es 28 and 29 of. the Tax Law for the perlod June 1, 1980 through February 29,

1 9 8 4  ( F l I e  N o .  s 5 1 1 3 ) .

On October 31, 1986, petltloner advlsed the State Tax Counlsslon, ln

wrltlng, that she deslred to walve a hearlng and to submlt the case to the

State Tax Conmlsslon based upon the entlre record contalned ln the flle' with

the subnlsslon of addltlonsl evllcnce by November 20, 1986. After due consldera-

tion of saLd record, the Conmlsslon renders the fol-lowlng declslon.

TSSUE

Whether the Audlt Dlvlslon properly estlmated petltlonerrs sales tax

l labl l l ty.

FINDINGS OF FACT
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2. On February 23, L984, the Audlt Dlvlslon lssued a Notlce of Clalp to

Purchaser.

3. On tlarch 7, 1984, the Audlt Dlvlslon received a 8111 of Sale showlng a

transfer of the furnLture and equLpment of the restaurant for $5,000.00. In

addLtlon, petltlonerts attorney remltted a check ln the amount of $350.00.

4. On March 12, 1984, the Audlt Dlvlslon lssued a Notlce to Seller to

Ms. MacFarland requestlngr among other thlngs, copies of Federal lncome tax

returns for the years 1980 through 19821 a flnaL sales tax return, sales tax

returns for all perlods whlch petltloner had not flled and payment of aLl

outstandlng assessments. The Audit Dlvlsion also requested that petLtloner

prepare a BuLk Sale Questlonnalre.

5. 0n l*tarch 23, 1984, the Andlt Dlvlslon recelved a partlally conpLeted

Bulk Sale QuestlonnaLre. Petitloner attached a letter to thls forn whLch

stated that she did not have all of the lnfornatlon avallable at that tlme to

complete the forn.

6. on I'Iay 18, L984, the Audl.t Dlvl.slon lssued a Nottce of Deternlnatlon

and Demand for Paynent of Sales and Use Taxes Due to petltloner asseselag a

deflclency of sales tax for the perlods ended August 31, 1980 through Februaty 29,

1984 ln the amount of $7,482.75, plus penalty of $1,383.90 and lnterest of

$1,710.62, for a total-  amount due of $L0,577.27. Thls agsessment was 1o

addltlon to three other notlces.

7. On June 21, 1984, the Auillt DLvlslon lssued a Notlce of Asseesment

Revlew whtch stated that an error had been made ln the couputatloo of the

orlglnal assessment. As adJusted, the Audlt Divlslonfs assessment of tax due

was $5,990.63, plus penalty and tnterest of  $3,683.76, for a total  amount due

of $9,674.39. The Notlce of Assessment Revlew explalned that thls notlce was
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ln additlon to an assessment for the perlod ended May 31, L982 wlth a balance

then due of $399.65 and aa assessuent for the perlod ended February 29, L984

wlth a baLance due of $952.01.

8. 0n l' larch 11, 1985, petltloner pald the outstandlng asseE€tDents of

$ 3 9 9 . 6 5  a n d  $ 9 5 2 . 0 1 .

9. The orlglnal notlce lssued May 18, 1984, as welL as the amended notlce

lssued June 21, L984, lrere premlsed upon the Audlt Dlvlsionrs estimated markup.

Thls, in €urn, was based upon an lndustry average of restaurants rrhLeh sold

alcohollc beverages.

10. The restaurant dld not sell aLcohollc beverages.

CONCLUSIONS OF LAW

A. That secclon 1138(a)(1) of the Tax Law provldes that:

ttif a return when flled ls lncorrect or lnsufficient, the amouoE of
tax due shaLl be determlned by the tax commlsslon from such lnforma-
tlon as nay be avallable. If necessary, the tax may be estlnated on
the basls of external Lndlces, guch as stock on hand, purchasesr. . .
scale of rentg or charges' comparable rents or charges' type of
acconnodatlons and servlce, number of eraployees or oEher factorg.tt

B. That the Audlt Dlvlslon, when conducting an audit, must deternlne the

amount of tax due frou such Lnformatlon as oay be avaLlable. If neeessary, the

tax may be estlmated on the basls of external lndlces (Tax Law $ 1138[a];

Matter of George Korba v. New York State Tax Coumn., 84 AD2d 655' lv denled 55

Nf2d 502). Ilowever, the auillt nethod adopted must be reasonably calculated to

reflect the taxes due (eee Matter of Rlstorante Puglla v. Chu, I02 AD2d 348'

350)  .

C. That relLance upon lndusury averages ls a proper extenral Lndex upon

whlch to conclude fhat taxes are due. In this lnstance' however' the restaurant

tltd not seLl alcohollc beverages. Therefore, the Audlt Divlslon lncorrectLy

deternlned that addltlonaL sales tax was due.



D. That the petltlon o

ls granted and the Notlce of

Use Taxes Due, dated May 18,

DATED: Albany, New York

JUN 2 51987
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f Evelyn R. l"lacFarLand dlb/a Country

Deteroination and Denand for Paynent

1984 and adJusted June 21, 1984, ls

Corner Restaurant

of Sales and

cancelled.

STATE TAX COMMISSION


