
STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t lon
o f

M. R. Welr Enterpr lses, Inc.

for Redetermination of a Deficlency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
P e r l o d  3 l L l 7 8  -  2 1 2 7 l $ L .

AFFIDAVIT OF UAILING

State of New York

County of Albany
ss .  :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she Ls an empJ-oyee of the State Tax Conqisslon, that he/she is over 18 yeare
of age, and that on the 31st day of August, 1987, he/ehe served the wlthln
not lce of Decision by cert l f ied mal- l  upon M. R. Weir Enterpr ises'  Inc. the
petitioner in the within proceeding, by encloslng a true copy thereof ln a
securely seal-ed postpald wrapper addressed as fol-l-ows:

M. R. Welr Enterpr ises, Inc.
980 l,Iashlngton Street
Peekskl l l ,  NY 10566

and by depositlng same enclosed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Poetal
Service wlthln the State of New York.

That deponent further says that the said addressee is the petltioner
hereln and that the address set forth on sald nrapper is the last known address
of the pet i t loner.

Sworn to before me thls
31s t  day  o f  August ,  L987.



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

M. R. I ' le ir  Enterpr lses, Inc.

for Redeterminatlon of a Deflciency or Revislon
of a Det,ermlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
P e r l o d  3 l L l 7 8  -  2 1 2 7 1 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax ConnLsslon, that he/she ls over 18 years
of age, and that on the 31st day of August,  1987, he served the wLthin not ice
of Declsion by certifled mall upon Davld C. Dempsey, the representatlve of the
petltloner in the wlthln proceedlng, by enclosing a true copy thereof ln a
securely seal-ed postpaid lilrapper addressed as foLlows:

Davld C. Dempsey
Dempsey & Langan
1045 Park Street,  Sulte C
Peekski l l ,  NY 105663891

and by depositlng same encl-osed in a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the saLd addressee ls the rePresentatlve
of the petltioner hereln and that the address set forth on sald wrapPer is the
last known address of the representatlve of the petitloner.

Sworn to before me this
31s t  day  o f  August ,  L987.
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August 31, L987

U. R. ! i le1r Enterprlses, Inc.
980 Washlngton Street
Peeksklll, ti[Y 10566

Gentlenen:

Please take notice of the Declslon of the State Tax Comlsslon encLosed
herewlth.

You have now exhausted your right of revlew at the admlnistrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelr an
adverse decision by the State Tax Comlssion may be instltuted only under
Artlcle 78 of the Civl1 Practl.ce Law and RuLes, and must be connenced ln the
Supreme Court of the State of New York, Albany County, wlthLn 4 months from the
date of thls not ice.

Inquiries concernlng the computatlon of tax due or refund alLowed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Revlert Unit
Buil-dtng /19, State Campus
Albany, New York L2227
Phone # (518) 453-4301

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureauf s Representative

Petic ioner I  s Representat lve :
David C. Denpsey
Dempsey & Langan
1045 Park Street,  Sulte C
Peekski l -L,  NY 105663891



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

M. R. htEIR ENTERPRISES, INC.

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod March l, L978
through February 27, 1981.

DECISION

Pett t loner,  M. R. Weir Enterpr ises, Inc.,  980 Washington Street,  Peekekl l l '

New York 10566, filed a petLtlon for revislon of a determlnation ot fot refund

of sales and use taxes under Artlcl-es 28 and 29 af, the Tax Law for the perlod

March  1 ,  1978 th rough February  27 ,  1981 (F i1e  No.  58451) .

A hearl-ng was hel-d before Arthur Johnson, Hearlng Offlcer, at the offlcee

of the State Tax Couulsslon, Two l,Iorld Trade Center, New York, New York, on

Aprl l -  29, 1987 at 10145 A.M. Pet i t ioner appeared by Davld C. Denpsey, Esq.

The Audlt Divislon appeared by John P. Dugan, Esq. (Gary Palmer, Esq. ' of

counse l ) .

.  ISSUES

I. Whether the Audlt Dlvlslon properly determlned sales and use taxes due

from R. t ' I .  Mi l - l -er Enterpr lses, Inc.,  the sel ler of  assets purchased by pet l t loner

ln a bulk sale transaction.

II. If so, whether the assessment against petitloner rilas satlsfied to any

extent by the sel-zure of $20,000.00 in escrow funds held by the escrow agent ln

said bulk sale transactlon.
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FINDINGS OF FACT

1.  On February  27 '  1981,  pe t i t ioner ,  M.  R.  Wel r  EnterprLses ,  Inc . ,

purchased certain assets of R. t ' I .  MlLler Enterpr lses, Inc. ( t tMl l lert t ) .  The

purchase of assets, in effect, constituted the purchase of a Shel-l gasoll.ne

stat ion in Peekski l l ,  New York. The purchase pr ice was $45,000.00, plue

lnventory ($91646.50 in lnventory was paLd to She1l 0l l -  Conpany; $316.41 ln

lnventory was pald to MlLler).  The $45,000.00 was al located as fol lows:

Goodwll1
Furnlture, equlpment & flxtures
Sel lerts restr lctLve covenant
Total

$15 ,000 .00
22 ,500 .00
7  ,500 .00

$Zi0'd6'T-0

The sum of $201000.00 was held ln escrow "for tax assessment" by Davld C.

Dempsey, Esq.,  who was at that t lne Mi l lerrs attorney.

2. Also on February 27, 1981, pet l t ionerrs then attorney forwarded a

Notiflcatlon of Sale, Transfer or Assignment in Bulk to the Department of

Taxatlon and Ffnance. The notlce stated that the terms and condlttons of the

sale were as foLlows:

"Seller is selling to Purchaser pursuant to approval of She1l 011
Company service statlon business lncJ-uding the good will, customer
records, furniture, equlpment' trade fixtures, free and clear of all
l lens and encumbrances. The Seller warranted and represented that it
has good and narketable title to all assets and that it has pald all
taxes to lnclude state sales tax, except those pertalning to state
sales tax assessment 57903L4720C and Seller is ln the process of
negot iatLng sett lement.  rr

The notice !ilas asslgned the bulk sale number 8SQ129653 by the Department of

Taxatlon and Finance.

3. (a) On March 23, 1981, a Not lce to Escrow Agent was lssued to Davld C.

Denpseye Esq., placing hlm on notlce of a possibLe clain for taxes due wlth

respect to the aforenentioned tranaactlon.
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(b) On the same date, a Notlce of Claim to Purchaser was issued to

petitioner. The notice given was sLmllar to that given to the escrolt agent.

(c) On ApriJ- 8,  1981, a Not lce to Sel ler was issued to Mi l ler,

alert lng said seLler to the potent ial  c1ain.

4. A sales tax flel-d audit of MllLerr s busLness lras conducted between

Aprll and August of 1981. The audlt covered the perlod March 1, 1978 through

Febrluary 27, 1981. The essentlal- audlt findings were as follows:

(a) Mlller operated two Shel-l gasol-lne statlons durl-ng the perlod at

lssue. The statlon ln Peekskill, New York was operated by Mtller durlng the

entire period, whlle the other in Montrose, New York had been sold to Petltloner

in November 1978,

(b) MlLl-er sold gasol lne, o11, parts,  accessorles, t l res, batter les

and antlfreeze. Mil-Ler also had receipts from car rentals' used car sales and

soda sales.

(c) Ml-ll-erfs records were deemed to be lnadequate' since no cash

register tapes were provlded and also since it could not be deternlned lf all

repair lnvolces were avallabLe, as the lnvoices were not numbered. Moreover,

there were no fixed asset purchase lnvoices.

(d) Mlll-errs gasoline sales as per books rilere accepted, as the narkup

shown was 20.74 percent.  After deduct lng dlscounts, sales tax and exclse tax,

taxable gross sales of gasol lne were found to be $1r686146L.8O.

(e) Mi l lerrs parts,  accessories, labor and lubr lcat lon sales per

books of $169,602.52 were accepted, as the narkup was l '90 percent.

( f)  011 sales per books were reJected, as the narkup was onLy 3.6

percent. The auditor applled an estlmated narkup of 85 Percent to net o11

purchases  o f  $19,062.19  to  a r r i ve  a t  taxab le  o i l -  sa les  o f  $36,745.05 .
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(g) Tires, batter les and accessories as per books showed a zeto

markupi thus, the auditor applied a 50 percent markup to net purchases of

$57 1234.29 to arr ive at taxable t i res, batter les and accessories sales of

$ 8 5 , 8 5 1 . 4 4 .

(h) Auto rental  and mLscelLaneous sales total led $43,786.32 pex

books.

( i )  Total  taxable sales were $2,O221447.13, which fLgure was reduced

by nontaxable Post Off lce sales ($809.58) and inspect lons ($3,432.00) resuJ-t lng

ln $2,018r205.55 ln audited taxabl-e sales. As taxable sales reported were

$1,837r730.00, addit lonal taxabl-e sales were $180,476.OO and sales tax due was

$91023.80. No tax had been pald on the bulk sale to pet l t ioner,  thus tax of

$1,125.00 was computed on the $22,500.00 pald for the tanglbl-e personal ProPerty

transferred. As there rrere no bills for flxed assets purchased durlng the

audlt  per iod, use tax of $1 1375.29 was imposed on $271505.89 in equlpment

purchases as per books. Accordlngly,  total  tax due was calculated at $111524.09.

5. (a) 0n May 20, 1981, the Audit  Dlvls ion issued to pet l t loner a NotLce

of Determinatlon and Demand for Payment of Sales and Use Taxes Due for $13'473.27

ln tax, $78.75 in penalty and $11768.42 tn lnterest for the period March 1,

1978 through February 27, 1981. The notlce stated that the taxes were ttdetermined

to be due from R. W. MiLLer Enterprises, Inc. and represents your llabiIlty as

purchaser,  ln accordance wlth Sect lon 1141(c) of the Sales Tax Law.rr  A footnote

stated that rrlt]hi.s amount ls Ln addltion to any other open assessmentsrr. The

document also referred to the buLk sale number 8SQ129653.

(b) On October 28r 1981, the Audit  Dlvls lon lssued a Not lce of

Assessment Revlew to petitl-oner reduclng the tax on the above assessment to

$11,524.09, plus penaLty and interest.  The explanat ion was as fol lows:
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'rRecent adjustment of R. I{. Mlller Enterprises, Inc. sales tax
liability has resul-ted in the above reduction in your liablllty, as
purchaser,  in accordance wlth Sect lon 1141(c) of the Tax Law.t l

The notice aLso referred to bulk sale nuuber 8SQ129653.

6. On l . farch 13, 1981, David C. Dempsey, Esq. '  as escrow agent '  l tas served

wlth a tax col lectorre levy for $28,f34.11 and t l ro warrants, one for $1,451.6L

and the other for $41,5OL.42. Consequently, Mr. Dempsey on the same date pald

to the tax compl-iance agents the $20,000.00 hel-d in escrow from the February 27,

1981 transactlon. Mr. Dempsey then call-ed the White Plains office and was

advl-sed by a tax compllance agent that Mll-lerts assets were being released.

7. The $20,000.00 was credlted ln the fol lowlng manner:

Date

3 lL3 l8 t
3 l L3 /8L
4127  l8L
Total

Amount

$16 ,080 .17
r ,424 .60

Notice Number

D7809026006
s7812266940
s8010172932

8. On October 2L, 1981, the Audlt  Divis lon lssued a Purchaserts And/Or

Escrow Agentts Release -- Bulk SaLe pertainlng to bulk sale number BSQ111875.

The amounts of the assessments satlsfied lrere as follows:

Notlce Number Anount

s7903t47L9C $  6 ,689.58
s7903L4720C 6L,255.45

9. Aceording to Department of Taxatlon and Finance records:

(a) Three assessments had been issued to Mlller in connectlon wlth

the 1978 sale of the Montrose stat, ion by Ml l ler to pet i t loner,  i ,e. ,  D7809025006,

57812266940, and S790314718C.

(b) Two assessments had been lssued to pet i t ioner '

and 57903L4720C.

s79A3t47LgC
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(c) Assessments S7903147LAC and 37903L47L9C had been cancel led on

October 9, 1980 and were not affected by the March 13, 1981 levy.

(d) The paynent of assessments S7812266940 and D7809026006 (Flnding

of Fact rr7") resulted in the cancel lat ion of 5790314720C issued to pet i t loner.

(e) The Audit Divislon concedes that petitioner should be given

credlt  for the $2,495.23 whlch was credited against assessnent 58010L72932

(F lnd ing  o f  Fac t  r rTr r ) .

10. At the hearing, pet i t ionerts representat lve claimed that his cLient

had no knowledge of earlier assessments issued agalnst lt. Sald representatlve

also asked that the State Tax Conmisslon take judlclal notlce of Department of

Taxation and Flnance records relating to the selzed assets.

11. Review of correspondence in the f l le reveals that pet l t lonerrs former

attorney rtras arilare of a claim made against petitioner arisl-ng out of the 1978

acquisl- t i -on of the Montrose stat ion. On October 16, 1980, pet i t ionerrs then

attorney, Rlchard J. Duffy, wrote to the Audit DLvision encloslng a copy of a

Notlce of Assessment Revlew lssued to pet i t ioner on Oetobet 2,1980' whlch

reduced an  assessment  o f  $61,255.45  to  $L4,874.07  ln  tax ,  pLus  $ IL 'L72.40  tn

penalty and lnterest. The l-etter requested that no action be taken agalnst

petitioner until Mll-ler had an opportunity to resolve the matter.

CONCLUSIONS OF LAT'I

A. That Tax Law S 1138(a) (1) provldes, in pert l -nent Part ,  as fol lows:

"I f  a return required by thls art lc le Ls not f i l -edr or Lf  a return
when flled is lncorrect or lnsufflcient, the amount of tax due shall
be deternlned by the tax commlsslon from such lnformatlon as may be
available. If necessary, the tax may be estlmated on the basls of
external lndices, such as stock on hand, purchases, rental pald,

number of rooms, locatlon, scal-e of rents or charges, comparable
rents or charges, type of accornmodations and service, number of
empl-oyees or other factors.r t
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B. That where a taxpayerts records are incomplete or insufflclent, the

Audit Dlvlsion may select a method reasonably cal-cuLated to refLect the sales

and use taxes due and the burden then rests upon the taxpayer to demonstrate by

clear and convlncing evldence that the method of audlt or anount of tax agsessed

nas erroneous (Surface Llne rators Fraternal 0 nizat lon, Inc. v. ' 85

aD2d 858) .

C. That ln this case, the sel lerrs records were lncomplete and insuff lc lent '

slnce no cash reglster tapes were available and repalr lnvoices were not

numbered. Accordl-ngly, it tras proper for the Audlt Divlslon to perform a

markup audlt.

D. That under Tax Law S 1141(c),  whenever a person regulred to col lect

tax makes a bulk sale of his business assets not Ln the ordl-nary course of

buslness, the purchaser must notLfy the State Tax Connnisslon of the impendlng

sale ten days before taking possesslon of or paylng for such asseta. If the

purchaser fails to glve such notlce, he w111 be personally llable for the

amount of sales and use taxes owed by the sel-ler. His llablLlty ls Llnited'

however, to the purchase prlce or market value of the assets' whlchever ls

higher.

E. That R. W. Mi11er Enterpr ises, Inc. was a person requlred to col lect

tax and petitloner falled to glve tlnely notlce of the bulk sale of Februaty 27 '

1981. Accordlngly,  pet l t ioner ls l iabl-e for sald sel lerrs unpald saLes and use

taxes as speclfled in the Notlce of Determination and Demand for Payment of

Sales and Use Taxes Due lssued on May 20, 1981, as reduced by the Not ice of

Assessnent Revlew issued on October 28, 1981.

F. That while ordlnarily an escrow deposlt ln a bulk sale transaction

must be applled under Tax Law S 1141(c) ftrst to unpaid taxes relating to sald
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transact ion, in this case, the $20r000.00 escrow deposit  l tas earmarked to

secure a di f ferent assessment,  1.e.,  assessuent number 57903L4720C which was

issued agalnst petitioner as the purchaser ln the 1978 bulk sale of the Montroae

stat ion. Sald funds were, for the most part ,  used for that PurPose, wlth a

port ion, $21495.23, belng used to sat isfy another of Mi l l -errs obl lgat lons,

notice of which had not been glven to petitloner.

G. That the pet i t ion of M. R. Weir Enterpr ises, Inc. Ls denied and the

Notice of DeternLnation and Demand for Palzment of Sales and Use Taxes Due

lssued onI'Iay 2O, 1981, as reduced by the Notice of Assessment Review dated

October 28, 1981, ls sustained. Pet i t ioner,  however '  ls to be given credit  for

$21495.23 of the selzed escrow funds whlch amount was applled by the Tax

Compliance Bureau to an unrelated assessment.

DATED: AJ-bany, New York STATE TN( COMMISSION

AUo 3 I 1987


