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STATE OF

STATE TAX

NEW YORK

COMMISSION

In the lvlat.ter of the PetitLon
of

Lung Kee Co. ,  Inc .

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r L o d  L 2 l L l 7 9  -  8 1 3 1 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlsslon, that he/she ls over 18 yearg
of age, and that on the 30th day of January, 1987, he/she served the wLthin
not ice of decisLon by cert l fLed mal l  upon Lung Kee Co.,  Inc. the pet l t ioner ln
the wlthin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Lung Kee Co.,  Inc.
22 Bowery
New York, NY 10013

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post office under the excl-uslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the petltioner
herein and that the address 6et forth on said lrrapper is the last known address
of the pet i t ioner.

Sworn to before me this
30th day of January, L987.

pursuant to Tax Law section L74



STATE OF

STATE TAX

NEW YORK

COUMISSION

In the Matter of the Pet i t ion
o f

Lung Kee Co. ,  Inc . AFFIDAVIT OF UAILING

for Redeterminatlon of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per iod  I2 l I l79  -  8131182.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, betng duLy sworn, deposes and says that
he/she is an employee of the State Tax CommissLon, that he/she ls over 18 years
of age, and that on the 30th day of January, L987, he served the withln notlce
of decisLon by certlfled mall upon Murray Appleman, the representative of the
petitloner in the wlthin proceeding, by encJ-osing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Murray Applenan
225 Broadway
New York, NY 10007

and by deposlting same enclosed ln a postpaid properly addressed wrapper in a
post office under the excl-usive care and custody of the United States Postal
Service nithin the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petltioner herein and that the address set forth on sald wrapper ls the
l-ast known address of the representatlve of the petitioner.

Sworn to
30th day

before me this

r i
Pursuant t o Tax Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O ] I { Y I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  T 2 2 2 7

January 30, L987

Lung Kee Co. ,  Inc.
22 Bowery
New York, NY 10013

Gentlemen:

PLease take not lce of the decislon of the State Tax Co "r lsslon enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnistratlve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng ln court  to revlel t  an
adverse decislon by the State Tax Cornmlsslon may be lnstltuted only under
Artlcle 78 of the Clvll Pract,lce taw and Rules, and uust be coumenced Ln the
Supreme Court of the State of New York, Albany County, withln 4 nonths fron the
date of this not lce.

InquLries concernLng the couputatlon of tax due or refund allowed Ln accordance
with thls declslon nay be addressed to:

NYS Dept. TaxatLon and FLnance
Audit Evaluatlon Bureau
Asgessment Revielr Unlt
Bulldlng /19, State Caupus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureauts Representat lve

Petl t l .oner t  s Representat l .ve:
Murray Appl-enan
225 Broadway
New York, NY 10007



STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
:

o f
:

LUNG KEE CO., INC. DECISION
:

for Revlslon of a Deterninatlon or for Refund
of Sales and Use Taxes under Articles 28 arad,29 :
of the Tax Law for the PerLod December l, L979
through August 31, 1982. :

Pet l t loner,  Lung Kee Co.,  Inc.,  22 Bolrery, New York, New York 10013, f l led

a petltlon for revtslon of a deternlnatlon or for refund of eales and uee taxes

under ArtlcLes 28 and 29 of, the Tax Law for the perlod December 1, 1979 through

August  31 ,  1982 (F l le  No.  49400) .

A hearing was held before Brlan L. Friedrnan, llearlng Offl.cer' at the

offtces of the State Tax Connlsslon, Two World Trade Center, New York, New

York, on May 1, 1986 at 1:15 P.M., with al l  br lefs to be subnlt ted by Septenbet 4,

1986. Petlttoner appeared by Murray Applenan, Esq. The Audtt DLvLslon apP€ar€d

by John P. Dugan, Esq. (Kevln A. Cahl l l ,  Esg.,  of  counsel) .

ISSUES

I. Whether the audlt procedures and tests used by the Audlt Dlvlsioo ln

an examinatlon of petltlonerrs availabLe books and records were proper and

whether, aa a result thereof, the Audlt Dlvislon eorrectly deterul"ned that

petltloner had addltl"onal taxabl-e sales for the perlod at lssue.

II. Whether, lf addltlonal tax l"e d.ue, petttl"oner has estabLlehed reasooable

cause for underreporting and underpayment of tax, thue warrantlng cancellatlon

or reductlon of penaltl.es aseessed.
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FINDINGS OF FACT

1. For the perlod at tssue, Lung Kee Co., Inc. (herelnafter Itpet,l.tloner")

operated a Chinese grocery store at 22 Bowery, New York' New York.

2. On November 4, 1983, as the resuLt of an audit' the Audlt DlvlsLon

lssued to petltloner a Notlce of DeternLnatloa and Demand for Paynent of Sales

and Use Taxes Due for the perLod December 1, 1979 through August 31, 1982 1o

the amount of $38 1822.42, plus penalty of $9,203.75 and lnterest of  $l1 r IL7,94'

for a total  amount due of $59,144.11. Of the totaL tax of $38,822.42 assessed

pursuant to thls nottce, $38r756.74 wag assessed on pet l t lonerts sales and

$65.68 nas asaeased on expense purchasee nade by petltloner. At the hearlng

held herein, the Audlt Divtsion conceded that the tax assessed on expeose

purchases should be reduced fron $65.68 to $26.53 for the perlod at lssue.

3. 0n February 15 and Aprll 7, 1983, petltloner Executed conseots exteodlng

the perlod of llnltatlon for assessment of sales and use taxes for the perlod

at tssue to Decenbet 20, 1983.

4. The Audlt Dlvlslon requested that petltLoner provlde all books aod

records percalnlng to lts sales tax 11ab111ty, lncludlng journal-s' ledgers,

sales Lovolcesr purchase lnvolces, caeh reglster tapes, exemption certifLcates

and all sales tax recorde. 0n audltr petltloner made aval"lable sales tax

returns and related worksheets, Federal and State income tax returng, cagh

recelpts journal, check dlsbursements journal, purchase Lavolces aod a general

ledger. Cash reglster tapes or recetpts were oot provided to the Audlt Divlston.

5. ll lth the ald of an lnterpreter, the audltor spoke wlth Mr. Chiu Yuen,

PresLdent of Lung Kee Co., Inc. The audltor diecussed the uge of a test perlod

audlt wLth Mr. Chlu Yuen, who dld not obJect to thle audit nethod. The audltor

thereupon requested alL purchase lnvolces for the months of January and Juoe of
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1982 since, based upon hie experl"ence tn conductlng audlts of slnllar busl"negseg,

the nonths of January and July were uost repregentatlve. Petlttoner dld not

record soda purchases ln lts records so the results of thlrd perty verifl.cation

requests were used to deternine soda purchases. Petltlonerrs purchases,

excludlng soda' were then broken down lnto categortes. The percentage of

taxable l"tems ln each category were found to be as fotLotrs:

General
Beer
Candy
Tobacco

5 .592
6 .662
2 .935
3 .872

ffi?, Total- Taxable
81.052 Nontaxable

29.292
19.8LZ
15.892
25.732
L3 .L7Z

5. A narkup test !ilas perforned for ltems ln each of the categoriee,

lncJ-udlng soda, uslng costs and sel-Llng pricee ln effect at the tine of the

audlt. Current purchase lnvotces lrere used ln the markup test due to the fact

that petitioner did not have sal-es recelpts or purchase records for various

ltems purchaeed and sold ln 1981 and 1982. By conpartng the gelllng prlce

against the cost to petitloner, the foLlowlng narkup percentages were obtalned:

General
Beer
Candy
Tobacco
Soda

The audttor then applled the above narkup percentages to the purchases to

determlne audiced taxable sales. Petltlonerts reported taxable saLeg were

subtracted fron audlted taxable sales to arrlve at addltlonal taxabLe saleg.

Sales tax due on the addltional taxable sales was determLned to be $38,756.74.

7. For the perlod at l"ssuer petltlonerts gross sales were properly

reported on tts Federal lncome tax returns. For the flret sates tax quarter of

the perlod at issue, petltloner had estLoated Lts taxabLe sales at 1.3 perceot
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of lts gross sal-es and, for the renaintng sales tax quarters of the audit

per lod, pet l t loner reported 2.6 percent of l ts gross sales as taxable sales.

8. The Audlt Dtviston ftnposed penalty on the tax deficlency baeed upon the

fact that petltloner had previously been audlted and' for the perlod at lgsuer

had estimated tts taxable sales by reportlng 1.3 percent of lts gross gales as

taxable sal-es. The Audtt Divislon contends that even though the State Tax

Conml.sslon issued a declslon eustainlng the assessment for thle prlor perlod,

petLtloner had not, corrected the reportLng rnethod whtch resulted ln the

assessment.

9. Petl"tloner contends that sectton 1135 of the Tax Law doee oot provlde

for speelfLc record keeplng requirements and that' for the perlod at tssue' no

regulations had been promulgated which elearly set forth standards upon whlch a

determl"natlon could be nade as to whether or not a taxpayer had mal.ntalned

adequate records. Petltloner malntalns that the absence of reglster tapes

should not have resulted ln a determinatlon by the Audlt Dl.vl"slon that ttg

books and records were inadequate and that the Audit Dlvlslon shouLd not have

estl"nated tax due on the basls of external lndicee.

CONCTUSIONS OF LAW

A. That, sectton 1135 of the Tax Lawr ln effect for the perlod at l.gsue,

provl.ded' in pertlnent partr as follolrs:

I'Every person requtred to collect tax shall keep records of
every sale...and of alL amounts paid, charged or due thereon of the
tax payable thereon, ln euch form as the tax connlssl"on nay by
regulatlon requlre. Such records sha1l include a true copy of each
sales sl-lp, lnvolce, recel"pt, statement or memoraodum upon whlch
subdlvlsloa (a) of sectton eleven hundred thlrty-two requlrea that
the tax be stated separately."



B .

col lected

Divlslon,

s ta ted :

-5-

That petitloner falled to keep records of taxable sales or sraLes t€rx

as speclflcally requtred by sectlon 1135 of the Tax Law. The Appellate

Thlrd Departnent, tn Goldner v. State Tax Cornnlssiol, 70 ADZil' 978,

ttl'thlle petltlooer dld naintal.n certaln records such as saLes
Journal-s and ledgers, thLs Lnfornatlon could not be verlfled because
petluloner dtd not retaln cash reglster tapes or guest checks prlor
to notlce of the audit. Thl"s fal"lure to keep cash regl.ster taPes ltas
a clear vLolatlon of sectlon 1135 of the Tax Law.'l

C. That where the taxpayerts own fallure to maintaln proper records

prevents exactness ln determlnatlon of sales tax 11ab111ty, exactness is not

requlred (Markosftz v. State Tax Commlsslon, 54 A.D.2d, L023, aff td 44 NY2d

684 ) .

Because of petl"tlonerts inadequate record keeplng, the Audlt Dlvisioors

use of a test perl"od and narkup audlt as a basls for deternlnlng petltlonerrg

11ablL1ty nas proper ln accordaoce with sectlon 1138(a) of the Tax Law (Chartalr,

Iac. v. State Tax Conmlsslon, 65 AD2d 441 Matter of Sakrao v. State Tax Counlaslonr

7 3  A D 2 d  9 8 9 ) .

D. That lf the audl"t nethod waa reasonable, the burden then rests upoo

the taxpayer to demonstrate by clear and convLnclog evldence that the rnethod of

audlt or the amount of tax assessed was errooeous (Matter of Surface Ltne

Operators Fraternal OrganLzatlon v. Tull-y, 85 ADzd 858). Petltloner has fail-ed

to sustain thls burden of showLng error.

E. That sectlon 1145(a)(1) of the Tax Law provldes that penaltlee which

have beeo assessed shall be renLtted lf the taxpayer establLshes that the

fallure to comply wae due to reaaonabLe cause and lras not due to wlllful

neglect.  Addlt lonal ly,  20 NYCRR 536.1(b) provldes, ln pert lnent part '  that

tt[l]n deternlning whether reasooable cause exlgts..., the taxpayerts prevlous
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conpliance f,ecord nay be taken into account.'r PetLtlonerrs utLllzatlon of an

estLmation of Lts sales ta:r llablllty by reportlng a percentage of tts groes

sales as sales subject to tax was prevlously rejected by the State Tax Comleelon

(Matter of Lung Kee Co.,  Inc.,  State Tax CornmigsLon, March 13, 1981).  Pet l t looer

has lntroduced no evldence to l"ndlcate that, subsequeat to the lgsuance of the

aforesal.d decislon, lt took steps to correct lts record keeping or reportlng

methods nor has petitLoner introduced any evldence to ehow that lts fallure to

pay over the proper amount of cax wae due to reasoneble cause and not due to

wlllful neglect. Caacellatlon or reductlon of penaltLes assessed ts, therafore,

not warranted.

F. That the petition of Lung Kee Co., Inc. 1s granted only to the extent

lndicated ln Finding of Fact rr2rr; that the Audlt Dlvlslon le dlrected to nodify

the Notlce of Determtnation and Demand for Paynent of Sales and Uee Taxes Due

lssued November 4, 1983 accordlngly; and that, except ae so granted, the

petltlon ls ln all other respects denLed.

DATED: ALbany, New York STATE TAX COMMISSION

JAN 3 0 1987
PRESIDENT

T a-bsia.x.

Goa-ruuJel-ArJ&e


