
STATE OF NEI^T YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Donna Luneburg

for Redeternlnatlon of a Deflclency or Revlslon
of a Deteroination or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for the Perlod July 23, 1984.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davtd Parchuck/Janet M. Snayr betng duly sworn, deposes and says that
he/she is an enpJ.oyee of the State Tax Connlsglon, that he/she ls over 18 years
of age, and that on the 20th day of July, 1987, he/she served the wtthln notlce
of Declsion by certlfled ual1 upon Donna Luneburg the petitloner ln the wtthln
proceedln1, by encloslag a true copy thereof ln a securely sealed postpald
wrapper addressed as follorrs:

Donna Luneburg
757 Foxhurst Road
Baldwin, NY 11510

and by deposltlng same encLosed
post offlce under the excLusive
Servlce wlthln the State of New

That deponent further says
hereln and that the address set
of the pet lc loner.

Sworn to before ne thls
20th day of Jul-y,  1987.

ln a postpatd properly addressed wrapper tn a
care and custody of the Unlted States Postal
York.

that the satd addressee ls the petltioner
forth on sald wrapper ls the last knowr address
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STATE OF NEW YORK

STATE TAX COMMISSION

In the i{atter of che Petltlon
o f

Donna Luneburg

for Redeternlnatlon of a Deflclency or Revision
of a Deternlnatlon or Refund of Sales & Use Tax
under Article(g) 28 & 29 of the Tax Law
for the Perlod July 23, 1984.

AFFIDAVIT OF MAILING

State of New York :
9 S .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Coomlssion, that he/she ls over 18 yearg
of age, and that on the 20th day of July, L987, he served the wlthin notlce of
Declsion by certlfLed uall upon Rlchard Luneburg, the representatlve of the
petltloner Ln the wtthln proceedlng, by encloslng a true copy thereof ln a
securely seal-ed postpald lrrapper addressed as follows:

Rlchard Luneburg
757 Foxhurst Road
Baldwln, NY 11510

and by depositing
post offlce under
Servlce wlthln the

That deponent
of the petltloner
l-ast known address

same encl-osed Ln a postpald properly addressed wrapper la a
the excluslve care and custody of the Unlted States Postal

State of New York.

further says that the sald addressee ls the representative
hereln and that the address set forth on said wrapper ls the

of the representative of the petlttoner.

Sworn to before ne thls
20th day of Ju1y, 1987.

lgter oat
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July  20,  1987

Donna Luneburg
757 Foxhurst Road
Baldwin, NY 11510

Dear rrts. Luneburg:

Please take notlce of the Declslon of the State Tax Comrnlsslon enclosed
herewlch.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng in eourt to revielr an
adverse declsLon by the State Tax Counlsslon uay be lnstltuted only under
Article 78 of the Clvll PractLce Law and Rules, and uust be coooenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thls not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed in accordance
wlth thls declsion nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlelr Unlt
BulLdlng /f 9, State Campus
Albany, New York 12227
Phone #  (518)  453-4301

Very truly yours'

STATE TAX COI'DIISSION

cc: Taxing Bureauts Representatlve

Petl t lonerf  s Representat lve:
Richard Luneburg
757 Foxhurst Road
Baldwtn, NY 11510



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon

of

DONNA LUNEBURG DECISION

for Revtslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 anrd 29 3
the Tax Law for the Perlod July 23, 1984.

:

Petltloner, Donna Luneburg, 757 Foxhurst Road, Baldwin, New York 11510,

fl1ed a petltlon for revislon of a deternlnatlon or for refund of sales and use

taxes under Artlcles 28 and 29 of the Tax Law for the perlod July 23, 1984

(F l le  No.  58247) .

A hearlng was held before Frank A. Landers, Hearlng Officer' at the

offlees of the State Tax Connlssion, Two World Trade Center, New York, New

York' on Februaty 25, 1987 at 3:30 P.M. Petltloner appeared by Rlchard Luneburg.

The Audlt Dlvlslon appeared by John P. Dugan, Esq. (Angelo A. Scopelllto' Egq.,

o f  counse l ) .

ISSUE

Whether the Audlt Dlvlslon ls requlred to take actlon agalnst the butk

sale seller prlor to seeklng to obtaln sales taxes due from the bulk sale

purchaser.

FINDINGS OF FACT

l. 0n July 23, 1984, petltloner, Donna Luneburg, purchased a statLonery

store located at 53-54 Merrlck Road, l,{assapequa, New yori fror Jack Rosen for

$10,000.00. Pursuant to the sales agreement, the assets transferred locl-uded

'rthe stock ln trade, flxtures, equipment, accounts recetvable, contract rlghts,

leaser goodwlll, lLcenses, rlghts under any contract for teLephone ssrvice or
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other rental, maLntenance or use of equl.pment'

sald prenlses, uore partlcularly descrlbed ln

had operated the store for only a short perlod

lt fron Parkvlew Statlonery Corp. ('rParkvlewtr)

CoLLlns.

nachl.nery and flxtures at the

the Schedule hereln.'r Mr. Rosen

of tlne subsequent co purchaslng

whlch was oltned by Andrcw E.

2. Whlle lt operated the btrslness, Parkvlew falLed to fl1e sales or use

tax returns for the quarterly perlods ended August 31, 1983, Novenber 30, 1983,

February 29, 1984 and llay 31, 1984. The Audlt Dlvlslon, accordingly, estlmated

Parkvlewrs sales tax Llabi l lcy to be $500.00 per quarter.  0n Octobet 25'  1984,

the Audtt Dlvlsion issued a Notlce of Deternlnatlon and Denand for Pa;rnent of

Sales and Use Taxeg Due to Jack Rosen assesslng a tax due of $2,165.00 for the

perlod June 15, I984r preeumably the date Mr. Rosen purchased the buslness from

Parkview. The Audlt Dlvlslon assessed a bulk sales tax of $165.00 based on ao

estlmated value of furnlture and flxtures transferred of $2,000.00. The noclce

contalned the followlng explanatlon:

rrThe followlng taxes are deternlned to be due from Parkvlew
Statlonery Corp. and represents your Llablltty' as purchaser, ln
accordance wlth Sect ion 1141(c) of the Sales Tax Law. ' f

The notice indlcated that the purchaseris llablllty was lLnlted to the selllng

prlce. Also' no penalty or lnterest nas assessed agalnst Mr. Rosen.

3. On octobet 29r 1984, the Audlt Dlvislon tssued to petl.tloner' Donna

Luneburg, a Notlce of Deternlnatlon and Deuand for Payoent of Sales and Usc

Taxes Due assesslng a tax due of $2,155.00, plus penal- ty of $129.90 and lnterest

of $27.93, for a total  anount due of $2,322.83 for the perlod July 23'  1984.

The notlce provlded the folLowlng explanatlon:

'rThe followlng taxes are determlned to be due from Jack Rosen and
represents your llabllltyr €ls purchaser, ln accordance wlth
Sect lon 1141(c) of the SaLes Tax Law."
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4. 0n Juty 25, 1984, pet l t loner nal led a Not l f lcat lon of Sale, Transfer

or Asslgnment Ln Bu1k, Forn ST-274, to the Audtt Dlvlslon notlfylng lt of her

purchase of the busl.ness as requlred by sectlon 1f41(c) of the Tax Law. In

addltlon to the terms and condLtlons of the sale, the notlflcatlon aleo lodlcatcd

that the sales prlce of flxtures, furnlture and equlpnent was $2'000.00. On

August 1, 1984, the Audlt Dlvlslon tssued a Notlce of ClaLn to Purchaser and a

Notlce to Escron Agent advlsing said lndlvlduals of a posslble claln for New

York State and loca1 sales and use taxes due ln accordance wlth the provlslone

of Artlcl,e 28 and 29 of the Tax Law.

5. On August 28e 1984, the Audlt Dlvlsion aent a Notlce to the Seller

requesting, lnter alLa, that Parkvl.ew or Jack Rosen subnlt returns for the

perlods Lndlcated ln Flndlng of Fact 'r2'r, above. Subsequently, Parkvlew flled

sales tax returns for the requlred perlotls wlth payoents as fol1olts:

Tax PaldQuarter Ended

August  31 ,  1983
November 30, 1983
February 29, 1984

May 31 ,  1984

fn addltlon to the above payuents, the bulk sales tax of $165.00 appllcable to

pet l t loner 's assessment was pald on August 22, 1984.

6. Petltloner adnltted that she ls llable for the tax but ualntalned that

Parkvlew ls prlmarlly llable and the Audlt Divlslon should attempt to collect

the taxes fron lt or Jack Rosen before seeklng to coLlect then frou her.

CONCLUSIONS OF LAII

Tax Due

$ 577 .25
694.65
328.45
298.90

$i;65il23

Tota l -  Tax  Due $1 ,074.93

$577 .25
47  .07

-0-
200 .00w

Rosen constltuted a

of the Tax Law.

A. That the

bulk sale wlthln

tranEactton between petttloner and Jack

the neanlng and lntent of sectlon 1141(c)



B. That the State uay not be

inposed and remalntng unpald ln the

denled.

DATED: Albany, New York
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estopped "from collectlng tax lawfully

absence of statutory authortty" (McMahan v.

627). There ls no statutory duty or responsib-

STATE TAX COM,USSION

State Tax Co nlssion, 45 LDzd, 625,

tllty loposed on the State to flrst obtaln tax due fron the seller ln a bulk

sale transactlon (Matter of Edwartl M. Burns dlbla Studto B, State Tax Cornmlselon,

December 14,  1982) .

C. That the taxes due are reduced to $1,074.93 pursuant to Findlng of

Fact  t t5 t t .

D. That the petltlon of Donna Luneburg ls granted to the extent Lndicated

tn Concluslon of Law "C", above; the Audlt Dlvlslon ls dlrected to nodlfy the

Notl.ce of Deternlnatlon and Demand for Palmeot of Sales and Use Taxes Due

tssued October 29, 1984; and, that except as so granted, the pet l t lon is

dt,L 2 0 1gg7

o
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