
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

John J.

for Redeterminatlon of
of a DeterminatLon or
under Art ic le(s) 28 &
Per iod  6  /  L l  79-8 /3 t  /82 .

of the Pet l t lon
o f
Lopedlto

a Deflclency or Revislon
Refund of SaLes & Use Tax
29 of the Tax Law for the

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snay; belng dul-y sworn, deposes and says that
he/she is an employee of the State Tax Conrmission, that he/she ls over 18 years
of ager and that on the 31st day of August,  1987, he/she served the wlthln
notlce of Declslon by certifled mall upon John J. Lopedito the petitioner in
the withln proceeding, by encloslng a true copy thereof ln a securely sealed
postpaid rilrapper addressed as follows:

John J. Lopedlto
4941 Albart Drive
Syracuse, NY L32L5

and by deposlting same encl-osed Ln a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee is the petitioner
herein and that the address set forth on said wrapper ls the last known address
of the pet l t ioner.

before ne this
o f  August ,  1987.

to ster



STATE OF NEI'I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

John J. Lopedlto

for RedetermLnation of a Deflclency or Revlslon
of a Determlnation or Refund of Sal-es & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law for the
Per lod  6  /  L  /79-81  3L  /  82 .

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of A1bany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposee and says that
he/she is an employee of the State Tax Conmlsslon, that he/ehe is over 18 years
of age, and that on the 31st day of August, 1987, he servetl the wlthJ.n notLce
of Declsion by certifled maLl- upon Jan M. Roswlg, the representatLve of the
petltloner in the wlthin proceedlng, by enclosing a true copy thereof ln a
securely sealed postpald ltrapper addressed as follows:

Jan I-1. Roswig
324 F l rs t  S t .
Llverpool,  NY 13088

and by deposlting same enclosed Ln a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the UnLted States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner hereln and that the address set forth on sald ltrapPer is the
last known address of the representatlve of the petitloner.

Sworn to before ue thls
3 ls t  day  o f  August ,  1987.
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to Tax Law



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

August 31, L987

John J. Lopedlto
494I Albart  Drlve
Syracuse, NY 13215

Dear Mr. Lopedito:

Please take notice of the Declslon of the State Tax Comlsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adminlstratlve l-evel.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revlelt an
adverse decision by the State Tax Co'nmisslon may be lnstltuted only under
Artl-cl-e 78 of the Clvil Practlce Law and Rules, and must be cor"menced Ln the
Supreme Court of the State of New York, Albany Countlr wlthin 4 nonths fron the
date of thls not ice.

Inqulries concernlng the conputation of tax due or refund aLlowed in accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bul ldlng #9, State Campus
Albany, New York 12227
Phone # (518) 453-430L

Very truly yours,

STATE TN( COMMISSION

Taxlng Bureaurs Representatlve

Petl t ioner I  s Representat ive:
Jan M. Roswig
324 F i rs t  S t .
LLverpool,  NY 13088



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon

of

JOITN J. LOPEDITO

for Revislon of a Deterninatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod June 1, L979
through August 31, L982.

DECISION

Peti t loner,  John J. Lopedito,  494L Albart  Drlve, Syracuse, New york 13215,

flled a Petitlon for revlsion of a determlnation or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the perlod June 1, LgTg

through August  31 ,  1982 (F l le  No.  40974) .

A hearing was held before Tlnothy J. Alston, llearlng Offlcer, at the

offlces of the State Tax Commlssion, 333 East Washlngton Street, Syracuse, New

York'  on July 7, 1986 at 1:45 P. l{ .  and was cont lnued to concluslon before Jameg

Hoefer '  I lear ing  Of f i cer ,  a t  the  sa :ne  o f f l ces  on  January  26 ,1987 a t  1 :15  P.M,

wlth all briefs to be subnltted by Aprtl 3, 1987. Petltioner appeared by Jan

rvI. Roswlg, CPA. The Audlt Dlvlslon appeared by John P. Dugan, Esg. (Janes

Del la Porta, Esq. r  of  counsel) .

ISSUES

I. Whether an assessment of unpaid sales tax nas properly issued agalnst

pet l t , ioner.

II. Whether a fraud penalty equal to 50 percent of the unpald taxes due

should be sustalned.
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FINDINGS OF FACT

1. Pet i t loner,  John J. Lopedlto,  operated an Arco Servlce Stat lon at 201

South Geddes Street,, Syracuse, New York durlng the period at issue. The

stat lon was known as ' f lopeditors Arco" and/or ' r lopedltof  s AtLant lc Servicetr .

2. A saLes tax audlt of petltlonerfs busl-ness rtas conducted by the Audlt

Dlvls lon:

(a) Purchases of gasollne nere exanlned for the quarter ended Novem-

ber 30, 1980 and it was determlned that a substantlal dlscrepancy exlsted

between taxable sales reported and petitlonerrs actual taxabLe sal-es.

(b) Purchase lnvolces for the audlt  per lod from pet l t ionerrs suppLlers,

At lant ic Rlchf leld Cornpany ("Arco"),  Clarkfs Petroleum Servlce, Inc.,  Farm and

Ilone Fuel Co., Spot 011 Co. and Ilendrlcks 011 Co. rilere compared to galJ"ons sold

per petitlonerrs dally, nonthLy and cash recelpts JournaLs. It was found that

gallons purchased and sold substantLally agreed wlth the figures shown ln the

J ournal.

(c) Slnce gallons purchased and sold substantl-ally agreed, no markup

was perforned. I lowever,  gasol lne sales per pet l t lonerts cash recelpts book

were used as audited gross gasollne sales. Gasoline tax and sales tax were

deducted, result ing in net audited gasol ine saLes of $822,479.00 for the audlt

per iod. Addlt ional towlng charges were determined to be $12,350.00 based on

ten tows per month at $32.50 each. Petltloner had reported only those towlng

paynents received for AAA towing, but had advertised and been engaged ln a

general  towlng buslness. Taxable sales reported were $324 1927.0O, whlch
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refLected a dlscrepancy of $509, gO2.OO for the audit  per iod. l  A""otdlngJ-y, the

Audlt  Divis lon determined addit lonal tax due of $35,693.14.

(d) Petitlonerrs Federal- and State incone tax returns were examined

and found to be ln agreernent with petltionerrs books and audlted grose sales.

It was noted that the lncome tax returns rrere prepared by petltionerfs accountantt

but petitioner prepared his own sal-es tax returns.

3. On September 15, 1982, the Audit Division issued a Notlce of Determina-

tlon and Demand for Payment of Sales and Use Taxes Due to "Lopedtto Atlantlc

Servl-ces John J. Lopedltorr for the perlod June 1, 1979 through August 31p 1982

ln the amount of $36,L48.I4 in addit lonal tax due, $16 '904.71 as a fraud

penalty and lnterest of fi7,778.27. The fraud penal-ty was inposed, according to

the audltor, because of rrthe large percentage of dlscrepancy ln audited and

reported taxable salestt .

4. The assessment lncluded $455.00 ln tax on a bulk sale for the quarter

ended August 31, L982, as the auditor believed petitioner had sold the bueinese

to his son durlng the month of August L982. The Audlt Division subsequentJ.y

conceded that no bulk saLe took place. The Audit Divlslon also conceded that

petlt,ioner was entitled to a credit of $296.45, due to an error ln the calculatlon

of sales tax on gas sales.

5. Subsequent to the lssuance of the f l rst  assessment on September 15,

L982, the Audlt Dlvl-sion Learned that petitlonerrs tow trucks had towed lLlegally

parked cars out of parklng lots pursuant to agreements wlth the lot owners.

After revtewlng police records as to the towed vehlcles, the Audit Dlvlsion

The sales tax return for
fiLed at the tine of the
for thls perlod and paid

the perlod ended August 31' 1982 had not been
analysls. Petitloner subsequentLy flled a return
t a x  o f  $ 6 0 0 . 3 2 .
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issued to pet l t ioner an addlt lonal assessment of $4,399.47 ln tax, $2'199.7O as

a penalty for f raud and lnterest of  $1,029.78, on February 25, 1983. As a

resuLt of a courtesy conference heLd ln the Syracuse Distr ict  Off ice on August 17,

1983, the Audlt Division, by Notice of Assessment Revlew, reduced this assessment

to $1,652.84 in tax, $826.40 ln fraud penalty and $435.16 ln Lnt,erest.  The

reductlon was due to the ellnination of periods prlor to March 1, 1981, when

the parking lot towlng started, and to the fact that although tax had been

separately stated on the towing involces, the prlces used by the auditor had

lncLuded the tax.

CONCLUSIONS OF LAW

That Tax Law $ 1f38(a)(1) provldes, ln pert inent part '  as fol lowe:

"I f  a return requlred by this art lc le ls not f l led, or l f  a
return when filed ls incorrect or insufflcient, the amount
of tax due shall be determined by the tax con'mtssion from
such informatlon as may be avaLlabl-e. If necessary, the
tax may be estlnated on the basls of externaL Lndlces, such
as stock on handr purchases, rental paid, number of roomst
locat ion, scale of rents or charges, comparable rents or
charges, tlpe of acconmodatlons and servlce, number of
employees or other factors."

B. That where a taxpayerts records are incomplete or insufficlent, the

Audit Dlvlslon may select a method reasonably calculated to reflect the sales

and use taxes due and the burden then rests upon the taxpayer to demonstrate by

clear and convlncing evidence that the method of audit or the amount of tax

assessed was erroneous. (Surface Llne Operators Fraternal Organlzatlon, Inc.

v .  Tu l l y ,  85  AD2d 858. )

C. That the sales tax returns flled by petltloner nere clearly lncorrect

and were, in fact, lnconslstent, with petltlonerts onn records. Accordlngly, lt

rras proper for the Audlt Dlvlslon to estlmate tax based on petltionerts gas

receipts records plus additlonal towlng charges. Petltloner dld not sustaln

A .
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his burden of proof to show that either the nethod of audlt or the amount of

tax assessed was erroneous.

D. That the burden of proof wlth respect to the fraud penalty provlded

under Tax Law $ 1f45(a) (2) ls upon the Audit Dlvision. The Audlt Dlvlslon is

reguired to show by clear and convLnclng evidence every element of fraud

lneluding wi1Lfu1, knowledgeable and intentlonal wrongful acts or omlssions

constitutlng false representations by petitioner and resultLng Ln del-iberate

nonpayment or underpayment of taxes due and owing (Matter of Walter Shutt and

Gertrude sllut!, State Tax Conmi.ssion, June 4, L982) .

E. That based on the evidence presentedr the Audtt Dlvislon hae not

sustai.ned lts burden of proof to show that the lnpositlon of a fraud penalty le

warranted. However, there nonethel-ess emerges a pattera of conduct by petltloner

sufflcient to warrant the imposition of a penalty pursuant to Tax Law $ f145(a)(1)(1)

for the perlod at issue herein. Furtbermore, the evl-dence presented by petitloner

ls insufficlent to show that reasonable cause existed for falLure to pay the

proper sales tax due. Accordingly,  the assert ion of Tax Law S 1145(a) (1) ( i )

penalty and the imposition of statutory lnterest charges are both sustalned.

F. That the notlces of determlnatlon and demands for paynent of sales and

use taxes due lssued on September 15, 1982 and February 25, 1983 are to be

reduced by the credits noted in Flnding of Fact tt4tt, by the adJustment speclfLed

in the Notlce of Assessment Review set forth ln Findlng of Fact "5tt, by the

amount of tax reported and pald for the guarter ended August 31, 1982 (see

footnote to Flnding of Fact t t2[" ] t t )  and as provlded in ConcLuslon of Law rrErr.

Except for such nodifications, the aforesaid notLces of deterninatlon and
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of John

DATED:

for payment

J. Lopedito,

Albany, New

of sales

to the

York
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and use taxes due are sustalned and the petitLon

extent lnconsistent therewith, ls denled.

STATE TAX COMMISSION

AUo 3 1 1987


