
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Anthony & Eleanor LoFrisco

for Redeterminatlon of a Deficlency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Nonresident Earnings Tax under Chapter 46,
Title U of the Administratlve Code of the City
of New York for the Year 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and saye that
he/she ls an employee of the State Tax Connnission, that he/she is over 18 year6

of age, and that on the 25th day of June, L987, he/she served the wlthin notlce
of Declsion by certifled nall upon Anthony & ELeanor LoFrlsco the petitloners
ln the wlthin proceeding, by encloslng a true copy thereof ln a securely sealed
postpaid nrapper addressed as fol lows:

Anthony & Eleanor LoFrisco
34 Indlan H111 Road
WiLton, CT 06897

and by depositing same enclosed ln a postpald properJ-y addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Service wLthin the State of New York.

That deponent further says that the said addressee ls the Petl.t,ioner
hereln and that the address set forth on said !ilrapper Ls the last known address
of the pet i t ioner.

Sworn to before me thls
25th day of June, L987.

Authorlzed
Pursuant to Tax Law sect ion 174
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June 25, L987

Anthony & Eleanor LoFrlsco
34 Indlan IIll1 Road
Wilton, CT 06897

Dear Mr. & Mrs. LoFrlsco:

Please cake notlce of the Declslon of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your rlght
Pureuant to sect lon(s) 690 & 1312

revLew at the adnlnLstratlve level.
the Tax Law and Chapter 46, Tttle U of

of
o f

the Adnintstratlve Code of the Clty of New York, a proceedlng ln court to
revLew an adverse declsLon by the State Tax Comlsslon may be instLtuted only
under Arttcle 78 of the Clvll Practlce Law and Rules, and must be connenced ln
the Supreme Court of the State of New York, Albany Countyr wlthln 4 oonths fron
the date of thl.s notlce.

Inqulrles concenring the computatlon of tax due or refund allowed in accordance
wlth thls declslon nay be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt Eval-uatlon Bureau
Agsessuent Revlew Unlt
Bulldlng il9, Staue Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX CO}OIISSION

cc: Taxlng Bureaufs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

ANTIIONY LOFRISCO AND ELEANOR LOFRISCO

for Redetermlnation of a Deflciency or for
Refund of New York State Personal Incone Tax
under Artlcle 22 of the Tax Law and New York
Clty Nonresldent Earnings Tax under Chapter 46,
Tltl-e U of the Adnlnlstrarlve Code of the Clty
of New York for the Year 1980.

DECISION

Petltloners, Anthony LoFrisco and Eleanor LoFrtsco, 34 Indlan ltl1l Roadr

![11ton, Connectlcut 06897, flled a petltlon for redeternlnatlon of a deflcLeocy

or for refund of New York State personal lncoue tax under Arttcle 22 of the Tax

Law and New York Clty nonresldent earnings tax under Chapter 46, Tltle U of the

Adnl.nlstretlve Code of the Clty of New York for the year 1980 (flle No, 576E0).

A hearing was heLd before Allen Caplowalth, Hearlng Offlcer, at the

offlces of the State Tax Conml.sslon, Two World Trade Center, New York' New

York, on March 11, 1987 at 9:15 A.M. Pet l t ioner Anthony LoFrleco appeared g

se.. The Audlt Dlvislon appeared by John P. Dugan, Esq. (Ilerbert Kauraes, Esg.,

of counseL).

ISSUES

I. I' ltrether

salary lncoue to

II .  Wtrether

Constltutlon.

petltioner ls properly entltled to allocate a Portl,oa of hlg

source€, wlthout the State and Clty of New York.

the deflclency at lssue was vlolatlve of the Unlted States
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FINDINGS OF FACT

1. On Octobet 20, 1981, Anthony LoFrisco (herelnafter ' rpet l tLonerrt)  and

hle wlfe, Eleanor LoFrlsco, flled a jolnt New York State Income Tax Nonresldent

Return (wftn Clty of New York Nonresldent Earnlngs Tax) for the year 1980

whereon petltloner allocated his salary lncone of $156,252.00 to sources ltlthln

and wlthout New York. SaLd salary lncome, whlch was derlved fron Lovejoy,

trilasson, Lundgren & Ashton Professional, a New York professlonal servlce corpora-

tlon of whlch pettttoner was a shareholder, was allocated to New York State on

Schedule A-1 as follows:

Days worked ln New York State 155 _- 6r E
rotal days worked in y.^l-'"= ffi x $156''1fu33.r"1t:3'i:3'9:"*

Petltloner used the same allocatlon on his New York Clty nonresldent eaf,rrlngs

tax return. Addltlonally, petittoner falled to make the necessary nodlflcatlons

pursuant to Tax Law $ 612(b) (8),  (9) of  the Tax Law.

2. 0n March 19, L984, the Audlt Dlvislon lssued a Statement of Audlt

Changes to petltloner and hLs wlfe whereln certaln adJustnents were nade whlch

were explalned on sal-d statement as follows:

"Slnce you have noc replled to either of our letters dated
September 16, 1983 and December 20' 1983 we are dlsallowlng aLl
figures ln Schedule A-1.

The nodiflcatlons requlred to be nade by a shareholder of a profes-
slonal corporatLon Ln deterninlng New York Adjusted Gross Income,
pursuant to Sect lon 6L2(b) (7),  (8) and (9) of the New York Tax Law
were omitted or lncorrect.

Sectlon 512(b) (8) of the New York State Tax Law requlres a shareholder
of a professlonaL corporatlon to add to hls Federal AdJusted Grogs
Income the amount of taxes pald by the corporatlon for old age,
survlvors and disablllty lnsurance on FICA wages for the calendar
year of the shareholder. Thls does not lncLude paynent for llospltal
(Medlcare) Insurance.
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Sectlon 612(b) (9) of the New York Tax Law requlres a shareholder of a
professlonal corporatlon to add to hls Federal MJusted Gross Income
the amount paid by the corporat,lon on behalf of the shareholder
employee for the purchase of llfe, accldent or health insurance,
except for amounts attrlbutable to the purchase of lnsurance to
relnburse the shareholder for nedical expenses lncurred.

The nodlf lcat lon pursuant to Sect lon 6I2(b) (7),  (8) and (9) ls
lncluded ln the computatlon of personal servlce lncome for maxlmum
tax.

The professional corporatlon nodlflcatlon under Section 6L2(b) (7) '
(8) and (9) of the Tax Law ls adJusted to conform wlth lnforratlon
return IT-2L02.I  P.C. submLtted."

3. The Statement of Audlt Changes recomputed total New York tncome ag

fol lows:

FEDERAL COLIIMN A

ttTotal rncome
AdJustnent
Total New York Iocome

$150 ,894 .00
(483 .00 )

$160 ,411 .00

$158 ,291  . 00
(483 .00 )

$TFf,do6.do"

The above subtractlon adjustment of $483.00 was determlned by comblnlng

pet l t lonerrs reported subtract lon nodlf lcat ion of $2,039.00, for refunds of

state and local lncome taxes, with the sect lon 612(b)(8),  (9) addlt lon

nodlf lcat lons total l lng $1,556.00. Sald amount was reported on the IT-2101.1 PC

flled by the professLonal servlce corporation.

4. On October 4, 1984, the Audlt Divislon lssued a Notice of Deflciency

agalnst petltloner and hls wlfe assertlng addltlonal New York State personal

lncome tax and addltlonal New York Clty nonresldent earnings tax totalllng

$ 5 , 1 8 9 . 9 6 ,  p l u s  l n t e r e s t  o f  $ 2 , 2 L 7 . 9 3 ,  f o r  a  t o t a l  d u e  o f  $ 7 , 4 0 7 . 8 9 .

5. Petltloner conceded the adjustment made wlth respect to the sectlon

612(b)  (8 )  '  (9 )  nod l f i ca t ions .

6. Pet l t loner al leged ln hls pet l t lon that:
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'rAs a non-resident of New York State, lt ts vlolative of the
Unlted States constltutlon for New York State to lmpose a tax defl-
ctency against Anthony F. LoFrtsco wlth respect to the 82 days which
were worklng days outsLde New York State.rf

7.  Pet l t loner l -s an attorney. Durlng 1980, pet l t lonerrs pr inclpal dut les

Itere as a lltlgator. [Ie was also responelble for overseelng the work done by

the flrm for hls cllents.

8. Petlttoner dtd not keep a record of the days he worked wlthln and

wlthout New York during 1980. IIe estlmated that he spent, on the average, a

Portlon of one day per week working at hls Connectlcut resldence. lle further

estlmated that, other than the partlal days worked at hls resldence, he worked

a mlnlmum of three days per month worktng without New York.

CONCLUSIONS OF LAW

A. That 20 NYCRR former 131.16 provLdes, ln pert lneot partr  that:

rrlf a nonrestdent empLoyee...performs servlces for his employer
both wlthln and wtthout the State, hls lncome derlved fron New York
sources lncludes that proportton of hls total compensaclon for
services rendered as an employee whlch the total number of workl.ng
days enployed wlthln the State bears to the totaL nuuber of workLag
days enpLoyed both wlthl.n and wlthout the Scate. The ltems of gain,
loss and deduction...of the eupl-oyee attrtbutable to hls emplo5ru.ent,
derlved from or connected wlth New York sources, are slmiLarly
deternLned. Howeverr 4n! alLowance clalned for days worked outslde
of the State must be based upon the perforoance of servlces whlch of
necesslty -- as dlstlnguished frou convenlence -- obllgate the
employee to out-of-state duties ln the servlce of his employer.tt

B. That petLtloner has falled to sustaln hls burden of proof, inposed

pursuant to sectlon 689(e) of the Tax Law and sectlon IJ46-39.0(e) of the

Adnlnlstratlve Code of the Clty of New York, co show the nunber of days he

worked ltlthout New York State, based on the corporatlon's necesslty during

1 9 8 0 .

C. That the constltutlonallty of the Tax Law ls presumed at the adninlstra-

tlve Level of the State Tax Commlsslon.
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D. That the petition of Anthony LoFrLsco and Eleanor LoFrtsco ls denled

and the Notlce of Deflciency issued October 4, 1984 ls sustal-nedr together with

such addltlonaL lnterest as may be lawfully owlng.

DATED: Albany, New York STATE TAX COMMISSION

JUN 3 5 1987


