
STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Llnen WorLd,

the PetitLon

Inc. AFFIDAVIT OF MAILING

for Redetermlnatlon of a Deficiency or RevLsLon
of a DeternLnation or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per lod  6 l l /82-513L184.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet 1"1. Snayr being dul-y sworn, deposes and saye that
he/she ls an enpLoyee of the State Tax Connlsslon, that he/she ie over 18 years
of age, and that on the 16th day of January, 1987, he/she served the wlthln
notLce of Decielon by certLfied mall upon LLnen Worl-d, Inc. the petltLoner ln
the wlthln proceedlng, by enclosing a true copy thereof Ln a securely aealed
postpaid wrapper addressed as follows:

Llnen World, Inc.
1650 Wil l iam St.
BuffaLo, NY L4206

and by deposltlng same enclosed ln a postpald properl-y addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Poetal
ServLce wlthLn the State of New York.

That deponent further says that the sald addressee ls the petitloner
herein and that, the address aet forth on sald wrapper l-s the last known address
of the petLtLoner.

before me thls
of January, L987.

Sworn to
16th day

sE o a
Taxpursuant to sect lon 174



STATE OF NEI{ YORK

STATE TN( CCMMISSION

In the Matter of the Petltion
o f

Albert J. Chavanne
dlbla Llnen N Things

for Redetermlnation of a Deflciency or Revlsion
of a Det,erminatlon or Refund of Sales & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law
for  rhe  PerLod 9 /L180 -  513L182.

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she Ls an employee of the State Tax ConnnLsslon, that he/she ls over 18 years
of age, and that on the 16th day of January, 1987, he/she served the ltlthln
not lce of Decision by cert l f ied mal1 upon Albert  J.  Chavanne, dlbla Linen N
Thlngs the petltloner ln the withln proceedlng, by enclosing a true copy
thereof ln a securely sealed postpald r,rrapper addressed as follows:

Albert J. Chavanne
dlbla Ltnen N Thlngs
1650 Wil l lan St.
BuffaLo, NY L4206

and by deposltlng same enclosed ln a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the United States PostaL
Service withtn the State of New York.

That deponent further says that the saLd addressee is the petl.tioner
hereLn and that the address set forth on sal.d nrapper is the last known address
of the Pet i tLoner.

Sworn to before me this
16th day of January, 1987.

pursuant to Tax taw section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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January 16, L987

Linen World' Inc.
1650 Wll l lan St.
Buffalo, NY L4206

Gentlemen:

Please take notlce of the Decislon of the State Tax Coml-ssion enclosed herewlth.

You have now exhausted your rlght of revlew at the admLntstrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceedLng ln court to revlew
an adverse declston by the State Tax Comlsslon nay be Lnstituted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be conmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months from
the date of this not ice.

Inqulriee concerning the computatLon of tax due or refund allowed ln accordance
wlth thls declsion nay be addressed to:

NYS Dept. Taxation and Flnance
Audtt Eval-uation Bureau
Assessment Revlew Unit
Butldtng /f9, State Campus
Albany, New York 12227
Phone # (518) 457-2085

Very truJ-y youts '

STATE TAX COMMISSION

Taxlng Bureaurs RepresentatLve



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 16, 1987

Albert J. Chavanne
dlbla Llnen N Thlngs
1650 l^f l t l iam St.
BuffaLo, NY L4206

Dear Mr. Chavanne:

Pl-ease take not,ice of the DecLslon of the State Tax Comlssion encLosed
herewlth.

You have now exhausted your rlght of review at the admlnistrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revLew an
adverse decislon by the State Tax Conrmlsslon nay be lnstituted only under
Article 78 of the Civll- Practtce Law and Rulesr and must be connenced ln the
Supreme Court, of the St,at,e of New York, Albany County, within 4 nonths frou the
date of this nottce.

Inquirles concerning the computation of tax due or refund allowed in accordance
wlth this decisLon nay be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluatlon Bureau
Assessment Review Unlt
Buildlng /19, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureauts Representattve



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petictoo

o f

LINEN WORLD, INC. :

for Revlslon of a Determtnatlon or for Refund :
of Sales and Use Taxee under Artlcles 28 and
29 of the Tax Law for the Perlod June 1, L982 :
through May 31, L984.

DECISION

In the Matuer of the PetLtl"on

of

ALBERT J. CHAVANNE :
DIB/A LINEN N THINGS

:
for Revtslon of a Determ{natlon or for Refund
of Sales and Use Taxes under ArtLcles 28 and :
29 of the Tax Law for the Period September 1,
1980 through May 31, L982. :

Pet l . t ioner Llnen World, Inc.e 1650 WllLlan Street,  Buffalo '  New York

L4206, ftled a petltlon for revtsLon of a determinacLon or for refund of gales

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod Juue I'

1982 th rough May 31 ,  1984 (F t le  No.  55951) .

Petitloner Albert J. Chavanne, dlbla Llnen N Thlngs' 1650 Wl.lLl"am Street'

BuffaLo, New York 14206, flled a petltton for revislon of a determinatlon or

for refund of gales and use ta:(es under Artlcles 28 and 29 of the Tax Law for

the perlod Septenber 1, 1980 through May 31, 1982 (Ft le No. 55952).

A consol-idated hearl.ng was held before James J. Morrle, Jr.' IlearLng

OffLcer,  at  the off lces of the State Tax Coumlselon, 65 Court  Street,  Buffalo '

New York, on May 2, 1986 at 9:00 A.M. Petlcioner LLnen World, Inc. appeared by

Albert J. Chavanne, Presldent. Petltloner Albert J. Chavaone aPpeared Pg g.



The Audtt DLvlston appeared

counse l ) .

-2-

Dugan,by John P. Esq. (Deborah J. Drryer,  Eeq.r of

ISSUE

Whether pecLtlonersr were properly assessed sales tax on receipts designated

as "shl"pping/handllcg'r .

FINDINGS OF FACT

1. 0n Septernber 20, 1984, as the result of a fteld audlt, the Audlt

Divlslon lssued agal.nst petltloner Al-bert J. Chavanne d/b/a Ll"nen N Thlnge a

Notice of Deternlnatlon and Demand for Paynent of Sal-es and Use Taxes Due Lo

the amount of $2,346.15 pLus lnterest for the perlod Septenber l ,  1980 through

May 31, L982. On September 27, 1984, the Audit DlvlsLon issued a Notice of

DetermLnation and Demand for Payment of Sales and Use Taxes Due agalnst petl"tlouer

Llnen I'lorld, Inc. ln the amouot, of $1 ,760.56 plus lnterest for the perLod

June 1, L982 through May 31, L984. Mr. Chavanne began dol"ng business ae Lloen

N Thlngs tn 1976r irod lncorporated as Linen World, Inc. as of June 1, L982.

2. On November 30, 1983, Mr. Chavanne executed a consent exteudl.ng the

perlod of llnltation for assessment of sales and use taxes under Artlcleg 28

alad 29 of the Tax Law for the perl.od September 1, 1980 through February 28,

1981 to June 20, 1984. 0n June 13, 1984, t{r. Chavanne slgned a second consent

extending the perl.od of lloltatLon for asseesment for the perl.od September I'

1980 through May 31, 1981 to Septenber 20, 1984.

3. Petltlonerl sold llnens, pillows and other Ltems through a

merchaodlslng scheme known as a party pLan. SaLes persons, called demongtratofsr

Although technl"cally there are cwo petltloners ln thls actlon, there ig
only one busl"ness entlty. References to pettttoner Albert J. Chavanne
are meant to include both petltl"oners.
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dlsplayed petltLonerrs merchandlse and sollclted sales at partles organLzed by

hostesses, usually ln the hostesstg home. Persons ln attendance at these

partlee ordered merchandise by completlng one of petltLonerts order forms.

Upon recelpt of the orders, petl.tLoner ordered the needed merchandlee fron hls

own suppllers who shipped lc to hts place of buslness l"n Buffalo, New York,

Petl.tloner repackaged the nerchandise and had lt dellvered by Unlted Parcel

Servl"ce ("UPs"; to the hostess. The hostesg el.ther del-lvered the ordered

merchandise to the customer or arranged to have the customer plck lt up, If

desired, petltioner wouLd ship the merchandlse dlrectLy to the customer.

4. PetLtlonerrs order form tnecructed the customer to add a flet fee of

99 cents for "shl.pptng/handlLng". The same 99 cent fee was charged regardless

of the ef.ze ot welghc of the order, the number of boxes needed to package it or

the actual cost to petlttoner of shlpptng. The btL1 reodered to the cuatomer,

whlch was also the order form, gtated thls fee separatellr and no sales tax rtaa

col lected on l t .

5. On audltr the Audit Dtvlslon determlned that the 99 cent fee wes part

of the sales prlce of the nerchandise and was subJect to saleg tax. Petitlonerrs

reported groris recel"pts were lncreased accordlngly, aad tax was assessed on the

resultlng addltLonal gaLes.

6. The Audlt Division rested lts deterninatlon that the 99 cent fee was

subject to sales tax oo two grounds. Flrst, it treated the hostessts home ag

the vendor's place of buslness. Thus, lt took the posltton that the fee was

not a charge for transportatLon of goode to a custoBer, but parE of the cost of

transportlng goods fron petltl"onerrg warehouse to one of hl.e own dlstrlbutLoo

points and as such lncludlble ln the sal-es prlce. Second, based on a State Tax

Commlssion Advisory Oplnlon requested by petltloner and issued on March 6,
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1984, the Audlt DLvtslon deternlned that the entlre fee was subJect to taxation

because (f) lt was for handllng as well as transportatlon; (2't Lt bore no

relatlonshlp to petttioner'g actuaL cost of transportation; and (3) the portlon

of the charge which constl.tuted transportation as opposed to handlLng wae oot

separately stated.

7. When petitiooer began dolng buslness Ln L976, he hand delivered all

orders to eLther customers or hosteseeg and charged nothlng for thlg gervlce.

Ae the bustness grelr, this practlce became unfeaslble and petltloner began

shlpplng orderg by UPS. Durlng the audtt perlod, UPS lnposed a mLntmun charge

of $1.20 for each package up to twenty-five pounds, wl"th addltLonal charges for

heavier packages. The 99 cent fee was l"ntended by petlttoner to cover the UPS

charges. He chose the tern rfshlppLng/handltng" to denote traasportation coet,s

because he saw lt used ou order forms by businesses stollar to hls olrn. No

patr of the fee actually coostttuted handllng. Petl"ttoner's declsloo to charge

a flat fee was based on the practlcal- dtfficulcLes lnvolved Ln calculatlng

shlpplng charges by welght tn a party plan sl.tuatlon. Sl"nce orders varled

conslderabJ-y tn weight and slze, lt would have been prohibltlvely conpll"cated

to ask each customer, at a party typtcally attended by ten to flfteen people,

to compute shipplng charges on his or her own order.

8. Persons actlng as host,esses for peclciooet organtzed parties ta thelr

homes, colJ-ected payments from customers after the party and dlstrlbuted the

merchandlse to the purchaaers. Mrerchandlse was shlpped Eo the hostegs C.O.D.

In return for their servlces, the hostesses recelved merchandlse or dlscounte

on theLr orders. Cugtomers could order goods dtrectly frou petltl"oner through

a catalog.
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CONCLUSIONS OF LAW

A. That Tax Law S1105(a) imposes a sales tax oo the receipts from every

retal l  sale of tanglble persoaal pf ,operty.  As def lned ln Tax Law $1101(b)(3),

a recelpt lncludes the amount of the saLe prl"ce of any property and the charge

for any servlce taxable under ArticLe 28 af the Tax Lawr but excludes I'the coet

of transportation of tangible personal property sold at retall where such cost

{s separately stated ln the written cotrtract.rl

B. That 20 NYCRR 526.5( i l  (2) provldes as fol lows:

I'To guaLLfy for the excluslon, transportatlon costs must be for
the del-lvery of the tangible personal property to the purchaser. Any
charge nade to a retall purchaser, whether labeled transportatioa'
handling or some other desl"gnatlon, whlch represents the cost of
Cransportatl.on between a suppller, nanufacturerr warehouse, or
catalog or other digtrLbutton polntr and the vendorrs place of
buslness constltutes part of the recelpt subJect to tax.rr

C. That petitlonertg fee for ttshlpplng/handll.ng" nae entlrely for transPor-

tatLon of tangtbLe persooal property sold at retail and was separately stated

oo the bllL rendered to the customer. In Matter of Ll"l-llan Vernon CorP. (State

Tax Com., Novembet 22, 1982), the ConmlssLon found that 40 percent of the

charge denominated as postage and handlLng conscltuted the handllng charge. In

petl"tLonertg cage, there was unconcroverted evldence preeenEed at hearing that

the shlpptng/handllng charge contalned no element other than transportatlon.

Thls charge lras separat,ely stated on the bLLL rendered to the customer.

D. That the term'rplace of business" as used ln 20 NYCRR 526.5(g)(2)

encompasses petlttonerrs use of each hostesstg home as a Eemporary showroou aod

dl.strlbutl.on location for lts products. The petltioner rellee on each hostees

to serve as dlstrlbutor of lts goods to the ultl.nate coosumer. The feeg for

transportation fron Buffalo to each hostessts home are not for dellvery to the



-6-

purchaser. Therefore, the transportatlon charge ls not excluded from sales

taxat ion pursuant to 20 NYCRR 526.5(g)(2)

E. That the petl"tlons of Albert J. Chavanne d/bla Llnen N Things and

Llnen World, Inc. are denled and the notlces of deternLnatLon and deuands for

paynent of salee and use tax due lssued on SepEemb er 2O, 1.984 and Septembet 27,

1984 are sustalned.

DATED: Albany, New York STATE TN( COMMISSION

JAN 1 6 1987
PRESIDENT


