
S'IATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Mirian Lewis
OffLcer of Aquarius Baths, Ltd.

for Redetermlnatlon of a Deflciency or Revislon
of a Determlnatlon or Refund of Sales & Use Tax
under Art lcLe(s) 28 & 29 of the Tax Law for the
Perlod 6 I  L I  82-Ll  /  30 /  82.

AFFIDAVIT OF I'IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmiseion, that he/she ls over 18 years
of age, and that on the lst  day of July,  1987, he/she served the wlthln not lce
of Declslon by certii ied maLl upon Miriam Lewis, Offlcer of AquarLus Baths,
Ltd. the petltioner in the within proceeding, by encloslng a true copy thereof
ln a securely sealed postpaid wrapper addressed as follows:

Mlriam Lewis
Off lcer of Aquarlus Baths, Ltd.
263 West  70 th  S t ree t
New York, NY 10023

and by deposlting same encl-osed ln a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the petitloner
hereln and that the address set forth on sald nrapper ls the last known address
of the pet i t loner.

Sworn to before me thls
lst  day of July,  L987.

to lster oa
pursuant, to Tax Law sect l-on 174
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July 1, L987

rYlrlau Lewls
0fflcer of Aquarlus Baths, Ltd.
263 West 70th Street
New York, NY 10023

Dear Ms. Lewls:

Please take notlce of the Declslon of the State Tax Connl.sslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adnlnlstrative Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revtelt au
adverse declslon by the State Tax Conrrnlssion nay be lnstltuted only under
Article 78 of the Ctvll Practlce Law and Rules, and nust be commenced 1o the
Supreme Court of the State of New York, Albany County, ltlthin 4 nonths froo the
date of thls notLce.

Inquirles concerning the cotrputatlon of tax due or refund allowed ln accordance
wlth thls declston may be addressed to:

NYS Dept. Taxatlon and Flnance
Alrdlt Eval-uatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Caopus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureauts Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pecition

o f :

MIRIM LEWIS : DECISION
OFFICER OF AQUARIUS BATIIS, LTD.

:
for RevLslon of a Determlnatl.on or for Refund
of Sal-es and Use Taxes under Artlcles 28 and. 29 :
of the Tax Law for the Perlod June 1, L982
through Novenber 30, L982. :

Peclt loner,  Mlr iam Lewis, Off lcer of Aquarlus Baths, Lcd.,  263 West 70th

Street, New York, New York 10023, flled a petitlon for revl.slon of a deternloa-

tion or for refund of sales and use taxes under ArtLcl"es 28 and 29 of the Tax

Law for the perlod June 1, 1982 through November 30, 1982 (Ftle Nos. 63374,

64492 and 64493).

A hearlng was held before Robert F. Mulllgan, Hearlng 0fflcer, at the

offlces of the State Tax Connlsslon, Two l{orld Trade Center, New York, New York

on January 28, 1987 at 9:15 A.M. Pet l t loner appeared pro se. The Audlt

Dlvislon appeared by John P. Dugan, Esq. (Lawrence A. Newuan, Esq., of counsel).

ISSUE

Whether sales and use tax nas properly esttuated by the Audlt Divislon

based on prlor returns flLed by Aquarlus Baths' Ltd.

FINDINGS OF FACT

1. 0n November 9, 1983, the Audlt Dlvlslon lssued two notlces of deternlna-

tlon and demands for paynent of sales and use taxes due to petltloner, Mlrlam

Lewls, as Offl.cer of Aquarlus Baths, Ltd:

(a) The notlce for the pertod June 1, 1982 through August 31' 1982

clairned $497.98 ln sales and use tax, $89.64 ln penalty and $80.99 ln lnterest.
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Thls not lce was cancel led and a new not lce for $497.98 Ln tax, $124.50 ln

penal- ty and $163.94 ln interest,  was lssued on March 29,1985.

(b) The notice for the perlod September l, 1982 through Novenbet L2,

1982 clalned $1,386.20 tn tax, $207.93 ln penalty ancl  $163.87 la Lnterest.

Thls not lce was cancel led and a new not lce for $1,386.20 ln tax, $346.55 ln

penalty and $414.76 Ln tnterest, was issued on llarclt. 29, 1985.

2. The Department of TaxatLon and Flnance lssued lrarrants and subpoenas

agalnst petlttoner for collection of the orl.glna1 assessments.

3. The warrants and subpoenas were wlthdrawn on January 3, 1985' by virtue

of a stLpulatlon between petlttoner and the Department of Taxatlon and FLaance

ln a proceedlng ln the Suprerne Court, State of New York, County of New York. As

part of the stLpulat,ion, petltioner was to be granted a hearlng to chaLlenge

the said assessnents. The hearlng nae held pursuant to eaid stlpulatlon.

4. PetlcLoner conced.es her llablllty wl.th respect to the Notlce of

DeternLnatlon and Demand for Payment of Sales and Use Taxeg Due for the perlod

June 1, L982 through August 31, 1982, Ln the aoounc of $497.98 plus penalty and

interest, as the corporatlon flled a reuurn for sald perlod ln such amount' but

wlthout a remLttance.

5. Petltloner protests the amount of the assressment for the perlod

Septenber I Chrough November 12, L982.

6. Petltloner was presldent of AquarLus Baths, Ltd. during the perlod at

lssue and does not chal-lenge her llablllty as a person requlred to collect tax

on behalf of sald corporatlon.

7. The assessment for the perlod Septenber I through Novenber 12, L982,

was lssued by the Audtt Dlvislon "based on the average taxable sales as reported

on prevLous returns flledtt.
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8. The corporation soLd whlrlpool baths, saunas, npas and other luxury

bathroon equlpnent. Between E5 and 90 percent of the corporattonts sales ltere

to deslgners, contractors and architects. Approxlnately 10 to 15 percent were

retal l  sales.

9. In February L982, the corporatlon lfas forced to oove from lts locatlon

at. zLl West 20th Street, where lt had a fu1l showroom wLth worktng dlsplays, aa

the landlord had converted the bullding tnto a cooperatlve wLth resldentLaL

lofcs. The corporatlon then took a much smaller space at 109 West 38th Street

tn Manhattants Garment DLstrLct and lts buslnegs began to deterlorate.

10. DurLng the quarter March 1, 1982 through May 31, 1982, the corporatlon

had $4,648.97 ln taxable sales ancl remltted to the State $400.04 in sales tax

due.

11. The corporatlon ceased doLng busLness on October 31, 1982 and subsequently

flle<t for bankruptcy.

12, Petltioner contends that the estlnated auount does not reflect the

deterlorating nature of the business after the move ln February L982 and that

buslness was very slow durlng the perlod at lssue, whlch was Just prior to the

corporatlonrs fll lng for bankruptcy.

13. No books or recorda nere made avatlable to the Audlt Dlvlslon by elther

the corporatlon or the petLtloner.

CONCLUSIONS OF LAI{

A. That Tax Law $ 1138(a)(1) provldes, ln pert lnent partr  as fol lows:

'rlf a return requLred by thls artlcle ls not flled, or lf a
return when flled ls Lncorrect or insuffLcLent' Ehe auount
of tax due shall be determlned by the tax co'nmlsslon from
such lnformat,ion as may be avail-able. If necessary' the
tax may be estlmated on the basis of external lndlceg' guch
as stock on hand, purchases, rentaL patd, number of roomg,
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locatlon, scale of rent,s or chargest, comparabLe rents or
charges, t3tpe of accomnodatlons and servlce, nunber of
employees or other factors.t t

B. That where a taxpayerts records are lncomplete or lnsufflclent' the

Audit DLvlslon oay select a method reasonably calculated to reflect Ehe sales

and use taxes due and the burden then rests upon the taxpayer to demonstrate by

clear and convlnclng evidence that the nethod of audlt or the amount of tax

assessed nas erroneous. (Surface Llne Operators Fraternal Organlzatlonr Inc. v.

Tu l l y ,  E5  AD2d 858. )

C. That ln this caser petitionerfs records were lncooplete and inedequate

ln that no books or records were made avatlable for lnspectlon. Accordlngly,

tt was proper for the Audlt Dlvlslon to estluate sales based on prlor returns

flled. Ilowever, the estlmate nade falls to recogalze the deterloratlon of the

business after lts move ln February L982.

D. That the assesament for the perlorl Septenber 1 through Noveubet L2,

L9E2, ls to be nodlfled as foLlows:

Uslng an average of tax reported for the perlods !Larch 1,
1982 through May 31, 1982 and June 1, 1982 through August 31,
1 9 8 2 :

Quarter
3/ r  -  s l3 r l82
6 l r  -  8 /3L lE2

TOTAL

Tax Reported
$400.04

497.9E
$E,-es:62

Thls results ln an average of $449.01 per guarter. Slnce the buslnees

ceased oPeracions on October 31, L982, tt was ln buslness for only tlto-thlrde

of the sales tax quarter endlng November 30, L982. Thus, the tax due for eaid

perlod ls hereby derernLned ro be $299.34 (2/3 x 449.01).

E. That the petLtlon of Mlrian Lewls, Officer of Aquarlus Baths, Ltd., ls

granted to the extent that the Notlce of Deternlnatlon and Denand for Paynent
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of Sales and Use Taxes Due lssued on March 29, 1983, for the perlod Septenber 1,

1982 through Novenbet 12, L982,ls to be nodlfled according to Concluslon of Law

[Dft. Except as so granted, the petltlon ls denled and the notlces of deternioa-

tlon and denands for paynent of seleg and use taxes due Lssued on March 29,

19E5, are otherwlse sustalned.

DATED: Albany, New York STATE TAX CO}OIISSION

JUL 0 11987


