
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Mat,ter of the Petltion
o f

Danlel Leary

for Redeterminatlon of a Deficiency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Art lc l-e(s) 28 & 29 of the Tax Law
for  rhe  Per lod  9 l l l82  -  LL l3Ol82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Goumlsslon, that he/she ls over 18 years
of age, and that on the 15th day of ApriJ-,  L987, he/she served the withln
notlce of Decision by certifled mall upon Daniel Leary the petitioner ln the
withln proceeding, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Daniel Leary
128 North Warren Street
Syracuse, NY 13202

and by depositing same enclosed in a postpald properl-y addressed wrapper in a
post off lce under the excluslve care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the petltloner
hereln and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me thi-s
15 th  day  o f  Apr l l ,  1987.

lster oaths
pursuant to Law sect ion 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YOR.K  T2227

Aprl l  15, 1987

Danlel Leary
128 North Warren Street
Syracuse, NY L3202

Dear Mr. Leaty:

Please take notlce of the Declslon of the State Tax Connlsston enclosed
herewith.

You have now exhausted your rlght of revlew at the adulnlstratlve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding ln court  to revlew an
adverse decl.slon by the State Tax Connlsslon may be lnstttuted only under
Article 78 of the clvll PractLce Law and RuLes, and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr withtn 4 uonths from the
date of thLs not lce.

Inqulries concernlng the computatlon of tax due or refund all-owed ln accordance
wlth thts declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluation Bureau
Assessment Review Unlt
BuiJ-dlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

cc: Taxlng Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon

o f

DAI{IEL LEARY

for Revlslon of a Deterninatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod Septenber I, L982
through November 30, L982.

DECISION

Petltioner, Daniel Leary, 128 North tr{arren Street, Syracuse, New York

L3202, filed I petitlon for revision of a determination or for refund of sales

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod Septenber 1,

1982 through Novenber 30, 1982 (Fl Ie No. 59748).

A hearing was held before Timothy J. ALston, Hearlng 0fficer' at the

off ices of the State Tax Commlsslon, 333 East l , IashLngton Street,  Syracuse' New

York on October 23, 1985 at 2245 P. l{ , .  Pet l tLoner appeared pro se. The Audlt

DLvislon appeared by John P. Dugan, Esq. (James Del la Porta, Ese.,  of  counsel) .

ISSUE

Whether a certaln motor vehlcle transfer to pet i t ioner const i tuted a

dlstr lbut lon of tangible personal property by a corporat ion to a stockholder

as a liquidating divldend, thereby excludlng sald transfer from the definltlon

of ' rretai l  sale" as set forth in sect lon 1101(b)(4) of the Tax Law and thus from

the lmpositlon of sales tax.

FINDINGS CF FACT

1. On June 27, 1984 pet l t loner,  Danlel  Leary, f l led an Appl- lcat lon for

Refund and/or Credlt of Sales or Use Tax Pald on Casual Sale of Motor Vehlcle,

seeklng a refund of $315.00 ln sales tax paid on the transfer of a L979 Chevy

BLazer. The transfer of title to the vehLcle occurred on October L4, 1982 wlth
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pet i t ioner as transferee and Assoclated Archltects of Syracuse, P.C. '  as

transferor.

2. On February 2L, 1985, the Audlt  Divis lon denled pet l tLonerrs refund

appl icat lon ln ful l .

3. Prior to lts transfer, the vehlcLe in question \ras owned by Aseociated

Architects of Syracuse, P.C. ( the | tcorporat lonrr) ,  a New York professloaal

eorporatlon engaged 1n the practlce of archltecture. Petitloner rta€r vlee-president

of the corporatlon and owned 45 percent of the outstandlng corporate gtock.

4. In Aprl1 L982, petitioner and the corporationrs other naJor stockhoLder'

who aLso owned 45 percent of the outstanding corporate stock, agreed to terolnate

thelr  corporate archltecEural  pract ice. On June 17, 1982 pet i t loner ended hle

lnvolvement as an actlve empJ-oyee and offLcer and began hls owrr archltectural

practlce at a dlfferent locatlon. At thls tlne petLtioner took possesslon of

the Chevy Blazet.

5. At a special joint neeting of the shareholders and directors of che

corporat lon on December 27, 1982, the corporat ion fornal ly redeemed pet l t lonerrs

stock, and ln redemptlon thereof agreed to the transfer of ownershlp of the

Chevy BLazer.

6. On December 28, 1982 the off lcers and dlrectors of the corporat lon

executed a cert i f icate of dlssolutLon of the corporat lon.

7. 0n October 2, 1984 the corporat ion f l led sald cert l f lcate of dlesolutton

with the off lce of the Secretary of State.

8. The corporatl.on entered lnto no further contacts after June 17 ' L982.

in progress remalned ln Ehe name of the corporation and accounts recetvable

dlstr lbuted when colLected.

Work

were
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CONCTUSIONS OF LAW

A. That,  whl1e sect lon f105(a) of the Tax Law lmposes a tax upon "[ t ]he

receipts from every retalL sale of tanglble personal propertyt t ,  sect lon

1101(b)(4)(11i)(B) excludes from the def lni t ion of retal l "  sale ' r [ t lhe distr lbu-

t ion of property by a corporat ion to i ts stockholders as a l lquldat ing dlvldend."

B. That a llquidatlng dlvldend occurs when a corporatlon J.lquldatee by

redeenlng i ts stock for cash or property (see general ly,  BLttker and Eust lce'

Federa l  Incoue Taxat lon  o f  Corpora t lons  and Shareho lders ' ' i l  11 .01 ,  LL .O2 [1979] ) .

Inasmuch as petltlonerts stock was redeemed for corporate property' rte must

determine whether such dlstrlbutlon was in llquldatlon of the corporatlon. In

thls regard, i t ,  is noted thats

ttln deternlnlng whether a corporatlon has been coupletely
llquidated the lnqulry is not whether the corporation ltas
fornalLy dlssolved under state law, but whether the corpora-
t,ion lntended to and actually dld wlnd up lts af f alrs '
gather i ts resources'  sett le l ts l labl l - l t ies, cease engaglng
in business actlvlty' and dlstrlbute its remaintng asseta
to lts shareholders. The absence of a fornal wrltten Plan
to llquldate ls not concluslve of the issue Lf there exists
in fact an intentlon Eo llquldate and those ln control of
the  corpora t lon  en ter ta in  such in ten t lon . "  (47L C.J .S . '
Internal Revenue, $ 361.)

C. That the transfer of the Chevy BLazet to petltloner conetltuted a

l lquidat lng dlvidend wlthln the neanlng of sect ion 1101(b)(4)( i l f ) (B) of the

Tax Law. The corporatlonrg intent to llquldate and lts wlndl.ng up of buslness

act iv i ty ls c lear in view of Findlngs of Fact t t4t t ,  rr5rr ,  
"6" and t t8t t .  Contrary

to the Audit Di-vislonfs assertlon, the corporatlonre failure to fornally dlssolve

untll some 21 oonths subseguent to the dtstrlbutLon at lssue is not dlspositlve of

whether the transfer was, 1n fact, a dlstrlbution ln liquidatlon,

D. That 20 NYCRR 526.6(d)(9) sets forth the fol lowing, lnter al la,  wlth

respec t  to  sec tLon 1101 (b )  (4 )  (111)  (B) :



,

-4-

"(iti) The llquldating divldend must be declared ln
accordance wlth the law of the state of incorporatlon' to
qualify for exclusion from the deflnition of retall 9g!g."

E. That the New York Business Corporatlon Law nakes no requtrement for a

corporatlon to declare a dlstrlbutlon ln llquidatlon, or a "llquldatlng dlvtdeadrr,

as such. The corporation hereln decLared the redenption of petltlonerts stock

in exchange for the Chevy BLazer;lt wound up lts buslness activltlee, and

executed a cert l f lcate of dl .ssolut lon. The requirementa of 20 NYCRR 526.6(d)(9)

were therefore sat lsf led.

F. That the petltlon of Danlel Leary ls ln all respecte granted and the

Audlt Dlvision ts hereby dlrected to refund the sum of $315.00, together with

such lnterest as nay be due and owing thereon.

DATED: Albany, New York STATE TAX COMMISSION

APR 1 51981
PRESIDENT


