
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Haro1d J. & Enily M. Lauzon
d l b l a  C u b r s  P l a c e

for Redetermlnation of a Deficiency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per iod  6 l l180-2128183.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duLy sworn, deposes and says that
he/she is an empLoyee of the State Tax Conmlssion, that he/she is over 18 yearg
of age, and that on the 30th day of January, L987, he/she served the within
not lce of decislon by cert i f led mai l  upon HaroLd J. & Eni ly Yl.  Larzon, dlbla
Cubrs Place the petitioner in the within proceedlng, bI encloslng a true coPy
thereof in a securely sealed postpaid wrapper addressed as follows:

Harold J. & En1ly M. Lauzon
d/b la  Cubf  s  P lace
Townsend Rd.
Bonbay, NY L29L4

and by depositl.ng same enclosed i-n a postpald properly addressed wrapper in a
post office under the exclusl-ve care and custody of the United States Postal
Service wLthin the State of New York.

That deponent further says that the said addressee Le the petitloner
herein and that the addreas set forth on sald wrapper is the Last known address
of the pet i t ioner.

before me thls

ter oat
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitl"on
of

Harold J. & Enil-y M. Lauzon
d l b l a  C u b r s  P l a c e

for Redeterminatlon of a Deficiency or Revision
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law
for  the  Per lod  6 /L /80-2128183.

AFFIDAVIT OF MAILINC

St,ate of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Comission, that he/she ls over 18 years
of age, and that on the 30th day of Januaryr L987, he served the within notlce
of decislon by certified mall upon Janes McKee, the repreaentatLve of the
petitioner ln the within proceeding, b)r encloslng a true copy thereof ln a
securely seal-ed postpald rilrapper addressed as fol-lows:

James McKee
7 Rockland Street
Malone, NY L2953

and by depositlng
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

same encl-osed in a postpald properly addressed wrapper ln a
the excl-uslve care and custody of the United States Postal

State of New York.

further says that the said addressee ls the representatl-ve
hereln and that the address set forth on saLd wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this

to Tax Law section L74
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January 30, 1987

tlarold J. & Enily M. Lauzon
d / b l a  C u b t s  P l a c e
Townsend Rd.
Bombay, NY L29L4

Dear Mr. & Mrs. Lauzon:

Please take notlce of the decislon of the State Tax CommlssLon enclosed
herewith.

You have now exhausted your right of review at the admlnistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revtelt an
adverse declsl-on by the State Tax Conmlssion uay be instituted only under
Article 78 of the Civil Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of thls not ice.

Ipquirles concerning the computatlon of tax due or refund allowed in accordance
with this decislon nay be addressed to:

NYS Dept. Taxation and Flnance
Audit EvaLuation Bureau
Assessment Revl.ew Unit
Buildlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

cc: Taxing Bureaufs Representat lve

PetLt ioner I  s Representat lve :
James McKee
7 Rockland Street
Malone, NY 12953



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

HAROLD J. LAUZON AND EMILY M. I.AUZON
DIBIA CUBIS PLACE

for Revlglon of a Deternlnatlon or for Refund
of Sales and Use Taxes uoder Arttcles 28 and 29
of che Tax Law for the Perl"od June 1' 1980
through February 28' 1983.

DECISION

Petl t loners, l larold J.  Lauzon and Enl1y M. Lauzoa dlbla Cubts Place,

Townsend Roadr Bombay, New York 12914, flLed a petltLon fot revlslon of a

determlnation or for refund of saLes and use taxes uoder Artlcles 28 and 29 of

the Tax Law for the perlod June 1, 1980 through Februaty 28, 1983 (FlLe No.

47504).

A hearlng was heLd before Jean Corlgllaoo, Hearlog Offlcer, at the offlcee

of the State Tax Connlssion, 207 Genesee Street, Utica, New Yorkr on August 12,

1986 at 2245 P. l{ .  Pet l t ionere appeared by James McKee I I I ,  C.P.A. The Audit

Dlvislon appeared by John P. Dugan, Esq. (Deborah J. Dwyer, Eeq., of couoeel).

ISSUE

Whether the Audlt Dlvtsion properly estiuated petltlonerer tax Llablllty.

FINDINGS OF FACT

1. On May 18, 1983, the Audtt  Dlvls l .on lssued agalnst pet l t loners,

Ilarold J. Lauzon and Enlly A. Lauzon dlbla cubrs Place, a Notlce of Determtnatloo

and Demand for Paynent of Sal.es and Use Taxeg Due for the perLod Juoe I, 1980

through February 28, 1983, assesslng a tax due of $4,473.01 plus penalty aod

l.nterest. The nottce explalned the basle of the asseesment as foLlolte:
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rrA markup of your purchases reporced on the conpleted questionnalre
has resulted ln an increase ln reported taxable saleg of, 4O7. The
followLng taxes are determlned to be due ln accordance wlth Section
1138 of the Sales Tax Law.r l

2. The questionnaLre referred to ln the notlce nas a bulk saLe guestlon-

nalre conpleted by petitloners and tlnely subnltted to the Central Offlce Audlt

Eureau. It shows that Cubrs Place nas a bar selllng beer, wl.ne, llquor and

soft drlnks. 0n the questloonaire, petltloners reported conblued purchasee of

$23,877.00 for the period December 1, 1981 through November 30, L982. For the

same perlod, petLtloners reported taxable sales of $51,256.00, which represeotg

a markup of purchases of approxinatety 115 percent. The Audlt Dlvlelonre 40

percent lncrease ln petltloner€r' reported taxabLe sal-es resulted frou ite

deternlnatlon that the markup reported by petttloners wae too l-ow.

3. As a result of petltlonerst protest of the notlce, the Audlt Divlslon

granted what the audltor termed tra courtesy audit.t' The audltor reviewed

petitlonersr purchase lovoLces for the perLod Septenber

1982 and decermined total beer purchases for the perlod

I ,

o f

1982 through Noveuber 30,

$9,8t7.98 aod to ta l

l lquor purchases of $413.26. Usl.ng pr ices suppl ied by pet lr loners, the auditor

esclmaced total  audlted saLes for the perlod ot $22,684.85. Pet l t loners

reported purchases for the perlod of $5,313.00 and taxable sales of $11,900.00.

4. The audltor lncluded ln purchasee a group of lnvotceg from A e M

Beverages, Inc., sholrlng sales of beer to the Fort Covlogton Beare Softball

Team ln the total anount of $S,456.65. The lnvolcea are marked "leave at Cubte

Placett or ttLeave at Lauzonrg.tr Cubts Place was located near the border of the

St. Regls Indlan Reservatlon. Dellveries of beer could not be made on the

reservatlon. As a favor to thelr customers, petltloners allowed theLr place of

business to be used as a drop-off polnt for beer sold to the softball tean,

whose members llved on the reservatlon. The beer wae used for the teamrg
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pereonal consumptlon and also was soLd to raise money

social events held on the St. Regls reeervatl.on. The

beer dlstrtbutor dtrectly for the beer l.t purchased.

CONCLUSIONS OF LAW

at dances and other

softball tean paid the

A, That the Audit Divlslon, when conductlng an audlt, must determine the

amount of tax due from such lnformatlon as may be avallable. If oeceeeary, the

tax may be estlnated on the basts of external lndLceg (Tax Law $f138(a);

Matter of George Korba v. New York State Tax Connn., 84 AD2d 655, lv deoied 56

NY2d 502). However, the audit uethod adopced nust be reaeonably calculated to

refl-ect the taxes due (Macter of Grant Co. v. Joseph, 2 Nyzd L96, 206, cetc

den led  355 US 869) .

B. That the record does not reveal the basls for the Audlt Dtvlglonre

deterninatlon that petltloaeret reported narkup was lncorrect. SLnllarly, the

source of the narkup that was appLled by the Audit Dlvlston is unkoonn. Under

che ctrcumstancesr the forty percent Lncrease ln reported taxable eales whlch

was assessed ln the Notlce of Determlnatloo aod Deoand for payneot of Sales and

Use Taxes Due was not predtcated upon an audLt method reasonably calcuLated to

reflect the taxes due. Furthernorer the audlt conducted after the notl.ce wag

Lssued lncLuded purchases nade by a thlrd party. When these purchaeea are

excluded, there ls no slgnlflcant dl.screpancy between audlted sal-es and reported

sales.
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D. That the petltlon of llarold J. Lauzoo and Enll-y M. Lauzon d/bla Cubf s

Place ls granted, and the Notl"ce of Determlnatlon and Demand for Paynent of

Sales and Uge Taxes Due ls cancell-ed.

DATED: Albany, New York STATE TN( COMMISSION

JAN 3 0 1g8t
PRESIDENT


