
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Shin Ilwan Kwon
OffLcer of Neuko Tradlng Corporatlon

for Redeterminatlon of a Deflcl-ency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per iods  3 l  L lsL-s /31 /81  & 9  /  I l82- IL130183.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany l

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmission, that he/she Ls over 18 yearg
of age, and that on the lst day of JuLy, 1987, he/she served the wLthln notlce
of Decision by certifled mail upon Shln Hwan Kwon, Officer of Neuko Tradlng
Corporatlon the petitLoner ln the wlthin proceedlng, by encloslng a true coPy
thereof in a securely sealed postpald wrapper addressed as follows:

Shin Ewan Kwon
Offlcer of Neuko Trading Corporatlon
39-60 54rh  s t .  #3A
Woods lde ,  NY I I377

and by depositlng same enclosed in a postpald properly addressed wrapPer ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the petltloner
herein and that the address set forth on said lrrapper ls the last knortn address

of the pet i t loner.

Sworn to before me thls
ls t  day  o f  Ju ly ,  1987.

pursuant to Tax Law section Il4



STATC OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Shin llwan Kwon
Offlcer of Neuko Tradlng CorporatLon

for Redeterminatlon of a Defictency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Perlods 3l  r lSr-5/31/81 & 9 |  L l82'Lr l30l83.

AFFIDAVIT OF }TAILING

State of New York :
s s . :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmission, that he/she ls over 18 years

of ager and that on the lst day of July, L987, he served the wlthln notLce of
Declslon by certified mall upon Jullan Barnett, the representatlve of the
petltloner in the wlthin proceeding, by encl-osing a true copy thereof ln a
securely sealed postpaid rtrapper addressed as follows:

Jullan Barnett
7 Carl ton Rd.
Great Neck, NY 11021

and by depositing
post office under
ServLce within the

That deponent
of the petitl-oner
last known address

same enclosed in a postpaid properJ-y addressed wrapper ln a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the rePresentatlve
hereln and that the address set forth on sald rtrapPer is the

of the representatlve of the petltioner.

Sworn to before me this
Is t  day  o f  Ju ly ,  1987.

Au
pursuant to Tax Law section I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

July  1,  1987

Shln llwan Kwon
Offlcer of Neuko Tradlng Corporatlon
39-60 54rh  St .  #3A
Woodslde, NY LI377

Dear Mr. Kwon:

Please take notlce of the Declslon of the State Tax Connlssion enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnlstrattve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng l-n court to review an
adverse declslon by the State Tax Connisslon may be lnstl.tuted only under
Artlcle 78 of the Ctvll Practlce Law and Rulesr and must be connenced ln the
Supreme Court of the State of New York, Albany County, ltlthln 4 uonths fron the
date of thls not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed tn accordance
wtth thls declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment RevLew Unlt
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very trul! |outer

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltl.oner I s Representatlve :
Jul-lan Barnect
7 Carlton Rd.
Great Neck, Mf 11021



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

SHIN HWAN KIdON,
OFFICER OF

NEUKO TMDING CORPOMTION

for Revlslon of a Deterutnatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlodg llarch 1, 1981
through May 31, 1981 and Septenber I, 1982
through Novneber 30, 1983.

Whether petltloner ls

deternlned to be due fron

Petltioner, Shln llwan Kwon, offlcer of Neuko Tradlog Corporatlon, 39-60

54th Street,  /13A, I{oodslde, New York 11377, f1led a pet l t lon for revlslon of a

deternlnatlon or for refund of sales and use taxes under Artlcles 28 and 29 of

the Tax Law for the periods March 1, 1981 through May 31, 1981 and September 1,

1982 through November 30, 1983 (r l le No. 55881).

A hearlng was held before Allen Caplowalth, Ilearlng Offlcer' at the

offices of the State Tax Connisslon, Two I'lorld Trade Center' New York, New

York, on March 11, 1987 at 10:45 A.M., wlth al l  br lefs to be subnLtted by

Aprll 8, 1987. Petltloner appeared by Jullan Barnett' CPA. The Audit Dlvlsion

appeared by John P. Dugan, Esq. ( I lerbert  Kamrass, Esq.,  of  couoseL).

ISSUE

DECISION

personally l-lable for paynent of sales taxea

Neuko Tradlng Corporation d/bla Eouse of Caprl.
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FINDINGS OF FACT

1. (a) On July 6, 1984, the Audlt Dlvlslon lssued a Notlce of DetermLnation

and Demand for Paynent of Sales and Use Taxes Due to petltloner Shln llwan Kwon'

as an officer of Neuko Tradlng Corporatlon d/bla llouse of Caprl. Sald ootlce

asserted a base tax due of,  $27,103.50, plue peoalty of $21773.73 and lnterest

o f  $1 ,385.15 ,  fo r  a  to ta l  due o f  $31,262.38 .  The anounts  asser ted  fo r  each

speclflc quarter at lssue lrere stated on sald notlce asr follows:

rrPeriod Endlng Tax Due Interest Due

s l3L lgL  $  -o -

Penalty Due

$1 ,039 .13
325.24
325.24
325.24
379.44
379.44

Lr l30 l82
2128183
s l3L 183
8 l3L l83

rL  130183

5 ,420 .70
5 ,420 .70
5 ,42O.70
5 ,420 .70
5 ,420 .70

$80s .76
LL4.27
101  . 58
101 .58
1  39  .00
r22 .96n

The amounts of tax due were estloated by the Audlt Dlvtslon for all the above

perlods except the period ended l lay 31, 1981.

(b) The aforesald notlce also contalned the followlng explanattoo:

"The tax assessed hereln has been estloated and/or deterulned to
be due ln accordance wlth the provisions of sectlon 1138 of the Tax
L a w . . . .

You are llable lndlvidually and as offLcer of House of Capri - Neuko
Tradlng Corporat lonr under Sect lons 1131(1) and 1133 of the Tax Law
for the followlng taxes determined to be due ln accordance wlth
Sectton 1138(a) of the Tax Law.

The maount [sic] of the llablllty refLects any pa]'nents applled to
the corporate assessments. ' r

2. In hls perfected petltion, Shln llwan Kwon (herelnafter "petltloner'r)

alleged that a reduced base tax was due as follolrs:
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"Qtr. Ended
5l3L/8L No Tax Due

LI l30 l82 Tax Due $3,488.16 less pald $1,500.  BaLance due $1,988.16
212918? Tax Due $3,797.06 less pald $1,500.  Balance due $2,297.06
513183' No Tax Due - out of buslness
8 l3L l83

1 1/30/83
No Tax Due - out of buslness
No Tax Due - out of buslnesstt

3. Neuko Tradlng corporatf.oa d/b/a House of caprl (herelnafter "Neuko")

was engaged ln busLness as a restaurant naklng sales of food subJect to tax.

Petltloner was the president of Neuko.

4. Petltloner alleged ln his petitlon that he ceased dolng buslness tn

July 1983. However, he testifled at the hearl.ng that he ceased dolng buglnegs

on May 28, 1983. He further testlfled that the busl.ness na€r lncurring losses

and the landlord refused to renerr hls lease. Accordlngly, he closed the

restaurant and abandoned all hls furntturer flxtureg and equlpuent.

5. Neuko fall-ed to tlnely fLle a sales tax return and tlnely pay the tax

due for the perlod ending May 31, 1981. Accordlngly, Neuko became llable for

penal-tLes and lnterest.

6. Petltloner subnttted coples of the sales tax returns flled for the

perlods endlng November 30, 1982 and February 28, 1983. The amounts due accordlng

to  sa ld  re tu rns  were  $3 ,488.16  and $3 ,797.06 ,  respec tLve l -y .

7. Petltloner all-eged that three prevlous paynents of $1'500.00 each were

made to the Sales Tax Bureau ln partlal payment of the amounts at lssue herelo.

8. Subsequent to the hearing, Mr. Allen Mark, SenLor Tax Conpllance

Agent, performed an analysls of amounts currently due. According to hls letter

of March 17, L987, the balances due on Neukots account through February 1983

are as fol-lows:

Appears to be a typographlcal error, should be quarter ended 513L183.



'rAssessment Perlod
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Penalty Interest PaidTax Balance

DgLLOL77662 3 l8 I -5 /81  4335.s6  1039.13  1434. t2  4500.00  2309.81
D8302215373 9182-Lr l82  3488.16  872.04  233s .01  6695.2L
D8305230221 12182-2183 3797.06 949.27 2352.39 7098.72

Checks I23L,1254 and 1289 [of $1,500.00 eaeh] were appl led to DgIL0I77662.t l

9. Petltloner subnltted a copy of the tax return fl1ed for the quarter

ended May 31, 1983. Sald return, which was marked flnal return' sholts a tax

d u e  o f  $ 3 , 4 8 5 . 6 3 .

10. No documentatlon was submitted to show the actual date that petltloner

ceased dolng buslness.

11. PetitLoner dld not deny that he was a person required to collect tax

on behalf of Neuko.

CONCLUSIONS OF LAW

A. That section 1133(a) of the Tax Law places personal llablllty for the

taxes lmposed, collected or requlred to be collected under Artlcle 28 upon

"every person requlred to collecr any tax'f lmposed by sald artlcle. Sectlon

1131(1) furntshes the followlng defLnltloo for the term "persoon reguired to

colLect taxtf :

"rPersons requlred to collect taxr or tperson reguired to collect any
tax lmposed by thls artlclef shall lnclude: every vendor of tanglble
personal property or servlces; every reclplent of anusement charges;
and every operator of a hotel. Sald terms shall also lnclude any
offlcer or employee of a corporatlon or of a dlssolved corporatlon
who as such officer or euployee ts under a duty to act, for such
corporatLon in conplylng wlth any requlrement of thls artlcLe and any
member of a partnershlp.tt

B. That petitioner wast a person requlred to collect the sales tax of

Neuko for the periods at lssue. Accordlngly, he ls persooalty ltabler pursuant

to Tax Law $$ 1131(1) and 1133(a),  for pa) 'uent of sal .d sales tax.

C. That sect lon 1138(a) of the Tax Law provldes, Ln pert lnent partr  that:
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rrlf a return requlred by thls artlcle ls not flled, or lf a
return when filed is incorrect or lnsufflclent, the amount of tax due
shall be deternined by the tax counlssLon from such lnfornation as
nay be avallable. If necessary, the tax may be estlnated on the basls
of external lndlces'r .

D. That the base tax due for the perlods at Lssue Is recomputed as

fol lows:

Perlod Ended Tax Due

M a y  3 1 ,  1 9 8 1
Noveuber 30, L982
February 28, 1983
May 31 ,  1983
August 31, 1983
Novenber 30, 1983
Total Tax Due

The tax deternLned for the perlods ended August 31,

has been estLnated based on the average of the taxes

perlods.

-0-
3 ,488 .  16
3 ,797 .A6
3 ,485 .53
3 ,590 .28
3 ,590 .28

L 7  , 9 5 L . 4 L

1983 and Novenber 30, 1983

due for the three prlor

E. That the petltion of Shln llwan Kwoo, offl.cer of Neuko Tradlng Corporatton,

is granted to the extent provided in Concluslon of Laril "D'r, supra; that the Audtt

Dlvlslon ls dlrected to nodlfy the Notlce of Determlnatton and Demand for Peyoent

of Sales and Use Taxes Due dated July 6, 1984 accordlngly; and thatr except as so

granted, saLd pet l . t lon ls ln al l  other respects denled.

DATED: Albany, New York STATE TN( COMMISSION

JUL 0 11987
PRESIDENT


